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REFORM  OF  THE  EXTRADITION  LAWS  OF  THE 

UNITED  STATES 


THURSDAY,  APRIL  28,  1983 

House  of  Representatives, 

Subcommittee  on  Crime 
OF  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  call,  at  1:50  p.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  William  J.  Hughes 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Hughes,  Smith,  and  Sawyer. 

Staff  present:  Hayden  W.  Gregory,  chief  counsel;  Virginia  E. 
Sloan,  assistant  counsel;  and  Charlene  Vanlier,  associate  counsel. 

Mr.  Hughes.  The  Subcommittee  on  Crime  will  come  to  order. 

Today  the  Subcommittee  on  Crime  will  hold  its  first  hearing  on 
H.R.  2643,  a  bill  to  reform  the  extradition  laws  of  the  United 
States.  The  bill  is  similar  to  the  one  I  introduced  in  the  last  Con- 
gress, along  with  my  colleague,  Hal  Sawyer  of  Michigan,  which  was 
reported  by  the  full  Judiciary  Committee  for  consideration  by  the 
full  House. 

Unfortunately,  with  the  press  of  business  during  the  postelection 
session  of  the  last  Congress,  the  bill  was  not  able  to  be  considered 
on  the  floor.  We  must,  therefore,  begin  anew  our  efforts  to  modern- 
ize the  extradition  laws. 

I  think  it  is  universally  agreed  that  these  laws  need  to  be  mod- 
ernized. H.R.  2643  represents  the  first  comprehensive  reform  of  the 
extradition  laws  in  over  a  century.  It  attempts  to  meet  the  concern 
that  our  current  laws  are  not  sufficient  to  meet  the  challenges  of 
transnational  crime,  and  that  significant  legal  and  practical  prob- 
lems exist  under  the  current  structure.  H.R.  2643  is  an  attempt  to 
improve  and  modernize  current  law,  while  at  the  same  time  to 
retain  the  basic  structure  of  current  law. 

[The  bill,  H.R.  2643,  follows:] 


(1) 


98th  congress 
1st  Session 


H.  R.  2643 


To  amend  title  18  of  the  United  States  Code  with  respect  to  extradition,  and  for 

other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Apbil  20,  1983 

Mr.  Hughes  (for  himself  and  Mr.  Sawyer)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  amend  title  18  of  the  United  States  Code  with  respect  to 
extradition,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Extradition  Act  of  1983". 

4  Sec.  2.  Chapter  209  of  title  18  of  the  United  States 

5  Code  is  amended — 

6  (1)  by  striking  out  section  3181  and  inserting  in 

7  lieu  thereof  the  following: 
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1  "§  3181.  Payment  of  fees  and  costs 

2  "All  costs  or  expenses  incurred  in  any  proceeding  under 

3  this  chapter  in  apprehending,  securing,  and  transmitting  a 

4  fugitive  shall  be  paid  by  the  demanding  authority."; 

5  (2)  in  section  3182,  by  adding  at  the  end  the  fol- 

6  lowing:  "An  agent  appointed  as  provided  in  this  sec- 

7  tion  who  receives  the  fugitive  into  custody  is  empow- 

8  ered  to  transport  the  fugitive  to  the  State  or  Territory 

9  from  which  the  fugitive  fled."; 

10  (3)  by  striking  out  "or  the  Panama  Canal  Zone" 

11  in  the  first  sentence  of  section  3182; 

12  (4)  by  striking  out  section  3184  and  all  that  fol- 

13  lows  through  section  3195;  and 

14  (5)  so  that  the  chapter  heading  and  the  table  of 

15  sections  at  the  beginning  of  the  chapter  read  as  fol- 

16  lows: 

17  "CHAPTER  209— INTERSTATE  RENDITION 

"Sec. 

"3181.  PajTTient  of  fees  and  costs. 

"3182.  Fugitives  from  State  or  Territory  to  State,  District  or  Territory. 
"3183.  Fugitives  from  State,  Territory,  or  possession  into  extraterritorial  jurisdic- 
tion of  the  United  States.". 

18  Sec.  3.  Title  18  of  the  United  States  Code  is  amended 

19  by  inserting  after  chapter  209  the  following  new  chapter: 

20  "CHAPTER  210— INTERNATIONAL  EXTRADITION 

"Sec. 

"3191.  General  statement  of  requirements  for  extradition. 

"3192.  Complaint  and  preliminary  proceedings. 

"3193.  Waiver  of  hearing. 

"3194.  Hearing  and  order. 


"3195.  Appeal  from  determination  after  hearing. 

"3196.  Surrender  of  a  person  to  foreign  state  after  hearing. 

"3197.  Cooperation  with  transit  through  United  States  for  foreign  extradition. 

"3198.  Receipt  of  a  person  from  a  foreign  state. 

"3199.  Definitions  and  general  provisions  for  chapter. 

1  "§  3191.  General  statement  of  requirements  for  extradition 

2  "The  United  States  may  extradite  a  person  to  a  foreign 

3  state  in  accordance  with  this  chapter  only  if — 

4  "(1)  there  is  an  appHcable  treaty  concerning  ex- 

5  tradition  between  the  United  States  and  such  foreign 

6  state; 

7  "(2)  the  foreign  state  requests  extradition  in  ac- 

8  cordance  with  the  terms  of  that  treaty;  and 

9  "(3)  the  appropriate  court  issues  an  order  under 

10  this  chapter  that  such  person  is  extraditable. 

11  "§  3192.  Complaint  and  preliminary  proceedings 

12  "(a)(1)  The  United  States  district  court  for  the  district  in 

13  which  the  person  sought  to  be  extradited  is  found  may  issue 

14  an  order  in  accordance  with  this  chapter  that  such  person  is 

15  extraditable,  upon  a  complaint  filed  by  the  Attorney  General. 

16  "(2)  If  the  Attorney  General  has  previously  sought  an 

17  order  that  a  person  is  extraditable  under  this  chapter  with 

18  respect  to  a  specific  extradition  request  of  a  foreign  state  the 

19  Attorney  General  may  not  file  another  complaint  under  this 

20  section  based  upon  the  same  factual  allegations  as  a  previous 

21  complaint,  unless  the  Attorney  General  shows  good  cause  for 

22  filing  another  complamt. 
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1  "(3)  If  extradition  of  an  individual  is  requested  by  more 

2  than  one  foreign  state,  whether  for  the  same  or  different  of- 

3  fenses,  the  Secretary  of  State  may  in  the  discretion  of  the 

4  Secretary  of  State  determine  which  request  to  honor  after 

5  consideration  of  all  relevant  factors,  including — 

6  "(A)  those  set  forth  in  an  applicable  treaty  con- 

7  ceming  extradition; 

8  "(B)  the  nationality  of  the  iiidi\adual; 

9  "(C)  the  state  in  which  the  offense  is  alleged  to 

10  have  occurred;  and 

11  "(D)  if  different  offenses  are  involved,  which  of- 

12  fense  is  punishable  by  the  most  severe  penalty,  and  if 

13  the  penalties  are  substantially  equal  the  order  in  which 

14  the  requests  were  received. 

15  "(b)  A  complaint  under  this  section  shall — 

16  "(1)  be  made  under  oath  or  affirmation; 

17  "(2)  specify  the  offense  for  which  extradition  is 

18  sought; 

19  "(3)  contain  any  matter  not  otherwise  required  by 

20  this  chapter  but  required  by  the  applicable  treaty  con- 

21  cerning  extradition;  and 

22  "(4)  either— 

23  "(A)  be  accompanied  by — 

24  "(i)  a  copy  of  the  request  of  the  foreign 

25  state  for  extradition;  and 
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1  "(ii)   the    e\adence   and   documents   re- 

2  quired  by  the   appHcable   treaty  concerning 

3  extradition;  or 

4  "(B)  contain— 

5  "(i)  information  sufficient  to  identify  the 

6  person  sought; 

7  "(ii)  a  statement — 

8  "(I)  of  the  essential  factual  allega- 

9  tions  of  conduct  constituting  the  offense 

10  that  the   person   sought  is  believed  to 

11  have  committed;  or 

12  "(TO     that     a    judicial     document 

13  authorizing  the   arrest   or   detention   of 

14  such  person  on  account  of  accusation  or 

15  conviction  of  a  crime  is  outstanding  in 

16  the    foreign    state    seeking    extradition; 

17  and 

18  "(iii)  a  description  of  the  circumstances 

19  justifying  such  person's  arrest. 

20  "(c)  The  Attorney  General  may  file  a  complaint  under 

21  this  chapter  in  the  United  States  District  Court  for  the  Dis- 

22  trict  of  Columbia  if  the  Attorney  General  does  not  know 

23  where  the  person  sought  may  be  found.  WTien  the  person  is 

24  found,  the  matter  shall  be  transferred  to  the  United  States 
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1  district  court  to  which  the  person  arrested  is  taken  under 

2  subsection  (d)  of  this  section. 

3  "(d)(1)  Upon  the  fiUng  of  the  complaint  under  this  sec- 

4  tion,  the  court  shall  issue  a  warrant  for  the  arrest  of  the 

5  person  sought,  or,  if  the  Attorney  General  so  requests,  a 

6  summons  to  such  person  to  appear  at  an  extradition  hearing 

7  under  this  chapter.  The  warrant  or  summons  shall  be  execut- 

8  ed  and  returned  in  the  manner  prescribed  for  the  execution 

9  and  return  of  a  warrant  or  summons,  as  the  case  may  be, 

10  under  the  Federal  Rules  of  Criminal  Procedure.  A  person 

11  arrested  under  this  section  shall  be  taken  without  unneces- 

12  sary  delay  before  the  nearest  available  United  States  district 

13  court  for  further  proceedings  under  this  chapter, 

14  "(2)  During  the  first  ten  days  following  the  arrest  of  a 

15  person  under  this  section,  the  court  shall  order  such  person 

16  detained  and  not  order  release  of  such  person  under  section 

17  3199(c)  of  this  title,  pending  the  disposition  of  the  complaint 

18  under  this  chapter,  unless  the  Government  is  ready  to  pro- 

19  ceed  under  this  chapter  before  the  end  of  such  ten-day  period 

20  or  such  person  shows  by  the  preponderance  of  the  evidence 

21  that  if  so  released — 

22  "(A)  such  person  does  not  present  a  substantial 

23  risk  of  flight; 

24  "(B)  such  person  does  not  present  a  danger  to  any 

25  other  person  or  the  community;  and 
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1  "(C)  no  relationship  with  a  foreign  state  will  be 

2  jeopardized  with  respect  to  a  treaty  concerning  extradi- 

3  tion. 

4  "(3)  The  ten-day  period  referred  to  m  paragraph  (2)  of 

5  this  subsection  may  be  extended  for  successive  five-day  peri- 

6  ods  upon  the  application  of  the  Government  and  a  showing  ef 

7  good  cause. 

8  "(e)  The  court  shall  order  the  release,  pending  the  ex- 

9  tradition  hearing,  of  a  person  arrested  under  this  section  if 

10  there  has  not  been  filed  with  the  court  before  the  end  of  sixty 

11  days  after  the  arrest  of  such  person  the  evidence  and  docu- 

12  ments  required  by  the  applicable  treaty  concerning  extradi- 

13  tion  or  notice  that  such  evidence  and  documents  have  been 

14  received  by  the  Department  of  State  and  will  promptly  be 

15  transmitted  to  the  court.  The  court  may  extend  such  sixty- 

16  day  period  for  successive  periods  of  fifteen  days  each  upon  a 

17  showing  of  good  cause  by  the  Attorney  General  with  respect 

18  to  each  such  extension.  In  any  case,  if  the  applicable  treaty 

19  concerning  extradition  requires  such  release  before  the  end  of 

20  the  period  otherwise  specified  by  this  subsection,  the  court 

21  shall  order  such  release  in  accordance  with  such  treaty. 

22  "§  3193.  Waiver  of  hearing 

23  "(a)  A  person  against  whom  a  complaint  is  filed  under 

24  this  section  may,  with  the  consent  of  the  Attorney  General, 

25  waive  the  requirements  of  this  chapter  for  a  hearing  by  in- 
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1  forming  the  court  that  such  person  consents  to  removal  to  the 

2  foreign  state  requesting  extradition.  Such  a  waiver  may  not 

3  be  revoked  unless  the  court  determines  that  an  extraordinary 

4  change  of  circumstances  warrants  such  revocation. 

5  "(b)  The  court  shall— 

6  "(1)  inform  a  person  making  a  waiver  under  this 

7  section   of   such   person's   right   to   representation   by 

8  counsel,  including  counsel  appointed  without  cost  to 

9  such  person  if  such  person  is   financially  unable   to 

10  obtain  counsel;  and 

11  "(2)  inquire  of  such  person  and  determine  whether 

12  such  waiver  is — 

13  "(A)  voluntary  and  not  the  result  of  threat  or 

14  other  improper  inducement;  and 

15  "(B)  given  with  full  knowledge  of  its 

16  legal  consequences. 

17  "(c)  If  the  court  determines  the  waiver  is  one  described 

18  in  subsection  (b)(2)  (A)  and  (B)  of  this  section,  the  court  shall 

19  order  the  person  making  such  waiver  extraditable  and  certify 

20  a  transcript  of  the  court's  proceeding  in  the  matter  to  the 

21  Secretary  of  State.  The  Attorney  General  shall  notify  the 

22  foreign  state  requesting  extradition  of  the  order  of  extradition 

23  and  the  time  limitation  under  section  3196(c)  of  this  title  on 

24  detention  of  the  person  sought.  The  Attorney  General  shall, 

25  except  as  otherwise  provided  by  this  chapter,  surrender  the 
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1  person  so  ordered  extraditable  to  the  custody  of  an  agent  of 

2  the  foreign  state  requesting  extradition. 

3  "§  3194.  Hearing  and  order 

4  "(a)  The  court  shall,  as  soon  as  practicable  after  arrest 

5  or  summons  of  the  person  sought  to  be  extradited,  hold  a 

6  hearing  to  determine  issues  of  law  and  fact  with  respect  to  a 

7  complaint  filed  under  section  3192  of  this  title  unless  such 

8  hearing  is  waived  under  section  3193  of  this  title. 

9  "(b)(1)  At  a  hearing  under   this   section,   the   person 

10  sought  to  be  extradited  has  the  right — 

11  "(A)  to  representation  by  counsel,  including  coun- 

12  sel    appointed    without    cost    to    such   person    if   such 

13  person  is  financially  unable  to  obtain  counsel; 

14  "(B)  to  confront  and  cross-examine  witnesses;  and 

15  "(C)  to  introduce   evidence   with  respect  to  the 

16  issues  before  the  court. 

17  "(2)  The  guilt  or  innocence  of  the  person  sought  to  be 

18  extradited  of  the  charges  with  respect  to  which  extradition  is 

19  sought  is  not  an  issue  before  the  court. 

20  "(c)  The  court  shall  inform  the  person  sought  to  be  ex- 

21  tradited  of  the  purpose  of  the  hearing  and  of  the  rights  de- 

22  scribed  in  subsection  (b)  of  this  section. 

23  "(d)(1)  Except  as  othervdse  provided  in  this  chapter,  the 

24  court  shall  order  a  person  extraditable  after  a  hearing  under 

25  this  section  if  the  court  finds — 
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1  "(A)  probable  cause  to  believe  that  the  person 

2  before  the  court  is  the  person  sought; 

3  "(B)(i)  probable  cause  to  believe  that  the  person 

4  before  the  court  committed  the  offense  for  which  such 

5  person  is  sought;  or 

6  "(ii)  the  evidence  presented  is  sufficient  to  support 

7  extradition  under  the  provisions  of  the  applicable  treaty 

8  concerning  extradition;  and 

9  "(C)  the  conduct  upon  which  the  request  for  ex- 

10  tradition  is  based — 

11  "(i)  would  be  punishable  under  the  laws  of — 

12  "(I)  the  United  States; 

13  "(11)  the  majority  of  the  States  of  the 

14  United  States;  or' 

15  "(TTT)  the  State  where  the  fugitive  is 

16  found;  and 

17  "(ii)(D  at  least  one  such  offense  is  punishable 

18  by  a  term  of  more  than  one  year's  imprisonment, 

19  in  the  case  of  a  person  before  the  court  who  is 

20  sought  for  trial;  or 

21  "(11)  more  than  one  hundred  and  eighty  days 

22  of  imprisonment  remain  to  be  served  with  respect 

23  to  such  offense,  in  the  case  of  a  person  before  the 

24  court  who  is  sought  for  imprisonment. 
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1  "(2)  The  court  shall  not  order  a  person  extraditable 

2  after  a  hearing  under  this  section  if  the  court  finds — 

3  "(A)  such  person  is  charged  with  an  offense  with 

4  respect  to  which  the  limitations  provided  by  the  appU- 

5  cable  treaty  concerning  extradition,  or,  if  such  treaty 

6  provides  none,  the  limitations  of  the  law  of  the  pros- 

7  ecuting  foreign  state,  on  conamencement  of  prosecution 

8  have  run; 

9  ""  "(B)  the  applicable  treaty  concerning  extradition 

10  provides  an  applicable  defense  against  extradition;  or 

11  "(C)  the  person  has  established  by  the  preponder- 

12  ance  of  the  evidence  that  any  offense  for  which  such 

13  person  may  be  subject  to  prosecution  or  punishment  if 

14  extradited  is  a  political  offense. 

15  "(e)(1)(A)  Upon  motion  made  by  the  person  sought  to  be 

16  extradited  or  the  Attorney  General,  the  United  States  district 

17  court  may  order  the  determination  of  any  issue  under  subsec- 

18  tion  (d)(2)(C)  of  this  section  by  a  judge  of  such  court. 

19  "(B)  No  issue  under  subsection  (d)(2)(C)  of  this  section 

20  shall  be  determined  by  the  court  and  no  evidence  shall  be 

21  received  vdth  respect  to  such  issue  unless  and  until  the  court 

22  determines  the  person  sought  is  otherwise  extraditable. 

23  "(2)  For  the  purposes  of  this  section,  a  poUtical  offense 

24  does  not  include — 
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1  "(A)  an  offense  within  the  scope  of  the  Conven- 

2  tion  for  the  Suppression  of  Unlawful  Seizure  of  Air- 

3  crait  (signed  at  The  Hague  on  December  16,   1970); 

4  "(B)  an  offense  within  the  scope  of  the  Conven- 

5  tion  for  the  Suppression  of  Unlawful  Acts  Against  the 

6  Safety  of  Civil  Aviation  (signed  at  Montreal  on  Sep- 

7  tember  23,  1971); 

8  "(C)  a  serious  offense  involving  an  attack  against 

9  the  life,  physical  integrity,  or  liberty  of  internationally 

10  protected  persons  (as  defined  in  section  1116  of  this 

11  title),  including  diplomatic  agents; 

12  "(D)  an  offense  with  respect  to  which  a  multilat- 

13  eral  treaty  obligates  the  United  States  to  either  extra- 

14  dite  or  prosecute  a  person  accused  of  the  offense; 

15  "(E)  an  offense  that  consists  of  the  manufacture, 

16  importation,  distribution,  or  sale  of  narcotics  or  danger- 

17  ous  drugs;  or 

18  "(F)  an  attempt  or  conspiracy  to  commit  an  of- 

19  fense  described  in  subparagraphs  (A),  through  (E)  of 

20  this  paragraph,  or  participation  as  an  accomplice  of  a 

21  person  who  commits,  attempts,  or  conspires  to  commit 

22  such  an  offense. 

23  "(3)  For  the  purposes  of  this  section,  a  political  offense, 

24  except  in  extraordinary  circumstances,  does  not  include — 


30-993    O— 84- 


14 


13 

1  "(A)  an  offense  that  consists  of  homicide,  assault 

2  with  intent  to  commit  serious  bodily  injury,  kidnaping, 

3  the    taking    of    a    hostage,    or    a    serious    unlawful 

4  detention; 

5  "(B)  an  offense  involving  the  use  of  a  firearm  (as 

6  such  term  is  defined  in  section  921  of  this  title)  if  such 

7  use  endangers  a  person  other  than  the  offender; 

8  "(C)  rape;  or 

9  "(D)  an  attempt  or  conspiracy  to  commit  an  of- 

10  fense  described  in  subparagraph  (A),  (B),  or  (C)  of  this 

11  paragraph,    or    participation    as    an    accomplice    of    a 

12  person  who  commits,  attempts,  or  conspires  to  commit 

13  such  an  offense. 

14  "(4)(A)  Any  issue  as  to  whether  the  foreign  state  is 

15  seeking  extradition  of  a  person  for  the  purpose  of  prosecuting 

16  or  punishing  the  person  because  of  such  person's  political 

17  opinions,  race,  religion,  or  nationality  shall  be  determined  by 

18  the  Secretary  of  State  in  the  discretion  of  the  Secretary  of 

19  State. 

20  "(B)  Any  issue  as  to  whether  the  extradition  of  a  person 

21  to  a  foreign  state  would  be  incompatible  with  humanitarian 

22  considerations  shall  be  determined  by  the  Secretary  of  State 

23  in  the  discretion  of  the  Secretary  of  State. 

24  "(f)  The  court  shall  state  the  reasons  for  its  findings  as 

25  to  each  charge  or  conviction,  and  certify — 
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1  "(1)  a  transcript  of  its  proceedings  in  the  case  of 

2  an  order  of  extraditability;  or 

3  "(2)  such  report  as  the  court  considers  appropriate 

4  in  other  cases; 

5  to  the  Secretary  of  State. 

6  "(g)(1)  Documents  at  a  hearing  under  this  section  may 

7  be  authenticated  as  provided — 

8  "(A)  in  an  applicable  treaty; 

9  "(B)  in  the  Federal  Rules  of  E\ndence  for  pro- 

10  ceedings  to  which  such  Rules  apply;  or 

11  "(C)  by  the  applicable  law  of  the  foreign  state, 

12  and  authentication  under  this  subparagraph  may  be  es- 

13  tablished  conclusively  by  a  showdng  that — 

14  "(i)  a  judge,  magistrate,  or  other  appropriate 

15  officer  of  the  foreign  state  has  signed  a  certifica- 

16  tion  to  that  effect;  and 

17  "(ii)  a  diplomatic  or  consular  officer  of  the 

18  United  States  who  is  assigned  or  accredited  to  the 

19  foreign  state,  or  a  diplomatic  or  consular  officer  of 

20  the  foreign  state  who  is  assigned  or  accredited  to 

21  the  United  States,  has  certified  the  signature  and 

22  position  of  the  judge,  magistrate,  or  other  officer. 

23  "(2)  An  affidavit  by  an  appropriate  official  of  the  De- 

24  partment  of  State  is  admissible  in  a  hearing  under  this  section 
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1  as  evidence  of  the  existence  of  a  treaty  relationship  between 

2  the  United  States  and  a  foreign  state. 

3  "(3)  The  court  may  in  making  its  decision  consider  hear- 

4  say  evidence  and  properly  certified  documents  in  a  hearing 

5  under  this  section. 

6  "(h)  If  the  applicable  treaty  relating  to  extradition  re- 

7  quires  that  such  evidence  be  presented  on  behalf  of  the  for- 

8  eign  state  as  would  justify  ordering  a  trial  of  the  person  if  the 

9  offense  were  committed  in  the  United  States,  the  requirement 

10  is  satisfied  by  evidence  establishing  probable  cause  to  believe 

11  that  the  offense  was  committed  and  that  the  person  sought 

12  committed  that  offense. 

13  "(i)   The   court   shall,   upon  petition   after  reasonable 

14  notice  to  the  Secretary  of  State  by  a  person  ordered  extradit- 

15  able  under  this  section,  dismiss  the  complaint  against  that 

16  person  and  dissolve  the  order  of  extraditability  if  an  order  for 

17  the  surrender  of  that  person  to  the  requesting  state  has  not 

18  been  made  by  the  Secretary  of  State  by  the  end  of  forty-five 

19  days  (excluding  any  time  during  which  extradition  is  delayed 

20  by  judicial  proceedings)  after  the  Secretary  of  State  receives 

21  the  certified  transcript  of  the  proceedings  from  the  court, 

22  unless  the  Attorney  General  shows  good  cause  why  such  pe- 

23  tition  should  not  be  granted. 
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1  "§  3195.  Appeal  from  determination  after  hearing 

2  "(a)(1)  Any  party  may  appeal  in  accordance  with  the 

3  Federal  Rules  of  Appellate  Procedure  applicable  to  criminal 

4  cases  the  determination  of  the  court  after  a  hearing  under 

5  section  3194  of  this  title. 

6  "(2)  Such  appeal  shall  be  heard  as  soon  as  practicable 

7  after  the  filing  of  notice  of  appeal.  Pending  determination  of 

8  such  appeal,  the  district  court  shall  stay  the  operation  of  the 

9  court's  final  order  with  respect  to  the  extradition  of  the 

10  person  found  extraditable  or  the  dismissal  of  the  complaint. 

11  "(3)    Pending    disposition    of    an    appeal    under    this 

12  section — 

13  "(A)  by  either  party  in  the  case  of  a  person  who 

14  has  been  found  extraditable  on  any  charge,  the  court 

15  shall  order  such  person  detained  and  shall  not  release 

16  such  person  under  section  3199(c)  unless  such  person 

17  sought  for  extradition  shows  by  a  preponderance  of  the 

18  evidence  that — 

19  "(i)  if  so  released — 

20  "(I)  such  person  does  not  present  a  sub- 

21  stantial  risk  of  flight; 

22  "(II)   such  person  does  not  present  a 

23  danger  to  any  other  person  or  the  communi- 

24  ty;  and 
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1  "(ILL)   no    relationship    with    a   foreign 

2  state  will  be  jeopardized  with  respect  to  a 

3  treaty  concerning  extradition;  and 

4  "(ii)  the  probability  of  success  of  such  appeal 

5  is  great;  and 

6  "(B)  by  the  Government  in  the  case  of  a  person 

7  who  has  not  been  found  extraditable  on  any  charge, 

8  the  court  shall  order  the  release  under  section  3199(c) 

9  of  a  person  sought  to  be  extradited  unless  the  Govern- 

10  ment  shows  by  the  preponderance  of  the  evidence  the 

11  opposite  of  any  of  the  things  required  to  be  shown  by  a 

12  person  sought  by  extradition  under  subparagraph  (A)  of 

13  this  section  and  that  the  probability  of  the  success  of 

14  such  appeal  is  great. 

15  "(4)  The  appeal  of  a  case  in  which  the  person  sought  to 

16  be  extradited  is  not  released  shall  be  heard  promptly. 

17  "(b)(1)  No  court  shall  have  jurisdiction  to  review  in  any 

18  proceeding,  other  than  an  appeal  proceeding  under  this  sec- 

19  tion,  the  extraditability  of  a  person  appealing  under  this  sec- 

20  tion  until  the  conclusion  of  such  appeal. 

21  "(2)  No  court  shall  have  jurisdiction  to  entertain  a  peti- 

22  tion  for  habeas  corpus  or  a  proceeding  for  other  review  with 

23  respect  to  a  finding  of  extraditability  after  a  hearing  under 

24  section  3194  of  this  title  if  such  finding  has  been  upheld  in 

25  any  previous  appeal  or  an  opportunity  to  appeal  was  not 
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1  taken,  unless  the  court  finds  that  the  grounds  for  the  petition 

2  or  other  review  could  not  previously  have  been  presented  by 

3  such  habeas  corpus  or  other  proceeding  or,  in  the  case  of  an 

4  appeal  not  taken,  the  court  finds  good  cause  existed  for  not 

5  taking  the  appeal. 

6  "§  3196.  Surrender  of  a  person  to  a  foreign  state  after 

7  hearing 

8  "(a)  If  a  person  is  ordered  extraditable  after  a  hearing 

9  under  this  chapter  the  Secretary  of  State,  in  such  Secretary's 

10  discretion,  may  order  the  surrender  of  the  person  (even  if 

11  such  person  is  a  national  of  the  United  States,  unless  such 

12  surrender  is  expressly  forbidden  by  the  applicable  treaty  con- 

13  cerning  extradition  or  the  laws  of  the  United  States)  to  the 

14  custody  of  an  agent  of  the  foreign  state  requesting  extradi- 

15  tion,  and  may  condition  that  surrender  upon  any  conditions 

16  such  Secretary  considers  necessary  to  effectuate  the  purposes 

17  of  the  applicable  treaty  concerning  extradition  or  the  interest 

18  of  justice. 

19  "(b)  The  Secretary  of  State,  upon  ordering  or  denying 

20  surrender  absolutely  or  conditionally  under  this  section,  shall 

21  notify  the  person  sought,  the  diplomatic  representative  of  the 

22  foreign  state,  the  Attorney  General,  and  the  court  that  or- 

23  dered  the  person  extraditable.  If  surrender  is  ordered  under 

24  this  section,  the  Secretary  of  State  shall  also  notify  the  diplo- 

25  matic  representative  of  the  foreign  state  of  the  time  limitation 
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1  under  subsection  (c)  of  this  section  on  detention  of  the  person 

2  sought.  The  Attorney  General  shall,  except  as  otherwise  pro- 

3  vided  by  this  chapter,  surrender  to  the  custody  of  an  agent  of 

4  the  foreign  state  requesting  extradition  the  person  so  ordered 

5  surrendered. 

6  "(c)   The   court  shall,   upon  petition  after  reasonable 

7  notice  to  the  Secretary  of  State  by  a  person  ordered  extradit- 

8  able  under  this  chapter,  dismiss  the  complaint  against  that 

9  person  and  dissolve  the  order  of  extraditability  if  that  person 

10  has  not  been  removed  from  the  United  States  by  the  end  of 

1 1  thirty  days  after — 

12  "(1)  surrender  has  been  ordered  by  the  Secretary 

13  of  State  in  the  case  of  a  person  ordered  extraditable 

14  after  a  hearing  under  this  section;  or 

15  "(2)  certification  of  transcript  under  section  3193 

16  of  this  title  in  the  case  of  a  person  making  a  waiver 

17  under  such  section; 

18  unless  the  Attorney  General  shows  good  cause  why  such  pe- 

19  tition  should  not  be  granted. 

20  "§  3197.  Cooperation  with  transit  through  United  States 

21  for  foreign  extradition 

22  "The    United    States    may    cooperate    in    the    transit 

23  through  the  territory  of  the  United  States  of  a  person  in  cus- 

24  tody  for  extradition  from  one  foreign  state  to  another  foreign 

25  state.  The  Attorney  General  may  hold  such  person  in  custody 
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1  for  not  more  than  ten  days  until  arrangements  are  made  for 

2  the  continuation  of  such  person's  transit. 

3  "§  3198.  Receipt  of  a  person  from  a  foreign  state 

4  "(a)  The  Attorney  General  shall  appoint  an  agent  to 

5  receive,  from  a  foreign  state,  custody  of  a  person  accused  of  a 

6  Federal,  State,  or  local  offense.  Such  agent  shall  have  the 

7  authority  of  a  United  States  marshal,  and  shall  convey  such 

8  person  to  the  Federal  or  State  jurisdiction  that  sought  such 

9  person's  return. 

10  "(b)  If  a  foreign  state  delivers  custody  of  a  person  ac- 

11  cused  of  a  Federal,  State,  or  local  offense  to  an  agent  of  the 

12  United  States  on  condition  that  such  person  be  returned  to 

13  such  foreign  state  at  the  end  of  criminal  proceedings  in  the 

14  United  States  the  Attorney  General  shall  hold  such  person  in 

15  custody  pending  the  end  of  such  proceedings  and  shall  then 

16  surrender  such  person  to  an  agent  of  such  foreign  state  unless 

17  the  foreign  state  declines  to  accept  such  person. 

18  "§  3199.  Definitions  and  general  provisions  for  chapter 
li9  "(a)  As  used  in  this  chapter — 

20  "(1)  the  term  'foreign  state'— 

21  "(A)  used  in  other  than  a  geographic  sense, 

22  means  the  government  of  a  foreign  state;  and 

23  "(B)  used  in  a  geographic  sense,  includes  all 

24  territory  under  the  jurisdiction  of  a  foreign  state, 

25  and  includes — 
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1  "(i)   any   colony,    dependency,    or   con- 

2  stituent  part  of  such  foreign  state;  and 

3  "(ii)   the    air    space,    territorial   waters, 

4  and  vessels  and  aircraft  registered  in  such 

5  foreign  state; 

6  "(2)  the  term  'treaty'  means  a  treaty,  convention, 

7  or  other  international  agreement  that  is  in  force  after 

8  advice  and  consent  of  the  Senate; 

9  "(3)  the  term  'State'  includes  the  District  of  Co- 

10  lumbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin 

11  Islands,  Guam,  and  the  Northern  Mariana  Islands;  and 

12  "(4)   the   term   'United   States   district  court'   in- 

13  eludes  the  District  Court  of  Guam,  the  District  Court 

14  of  the  Virgin  Islands,  and  the  District  Court  of  the 

15  Northern  Mariana  Islands,  and  Guam,  the  Virgin  Is- 

16  lands,  and  the  Northern  Mariana  Islands  are,  respec- 

17  tively,  the  districts  for  such  District  Courts. 

18  "(b)  The  court  may  order  a  person  found  extraditable 

19  under  this  chapter  held  until  surrendered  to  an  agent  of  the 

20  foreign  state,  or  until  the  Secretary  of  State  declines  to  order 

21  such  person's  surrender. 

22  "(c)(1)  A  person  arrested  or  otherwise  held  or  detained 

23  under  this  chapter  shall  to  the  extent  practicable,  be  confined 

24  in  a  place  other  than  one  used  for  the  confinement  of  persons 

25  convicted  of  crime.  A  person  arrested  or  otherwise  held  or 
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1  detained  in  connection  with  any  proceeding  under  this  chap- 

2  ter  shall  be  treated  in  accordance  with  this  subsection  and 

3  chapter    207    of   this    title,    except    sections    3141,    3144, 

4  3146(a),  3146(b),  3148,  and  3150.  Proceedings  under  this 

5  chapter  shall  be  deemed  criminal  proceedings  for  the  pur- 

6  poses  of  this  application  of  chapter  207  of  this  title  and  the 

7  release  of  a  person  under  this  subsection  shall  be  deemed  a 

8  release  under  section  3146(a)  for  the  purposes  of  such  appli- 

9  cation. 

10  "(2)  Any  person  arrested  or  otherwise  held  or  detained 

11  in  connection  with  any  proceeding  under  this  chapter  shall,  at 

12  such  person's  appearance  before  a  judicial  officer,  be  ordered 

13  released  pending  a  proceeding  under  this  chapter  on  personal 

14  recognizance  or  upon  the  execution  of  an  unsecured  appear- 

15  ance  bond  in  an  amount  specified  by  the  judicial  officer, 

16  unless  the  officer  determines  that  at  a  hearing  the  Govem- 

17  ment  has  shown  by  the  preponderance  of  the  evidence  that 

18  such  a  release  will  not  assure  the  appearance  of  the  person  as 

19  required,  assure  the  safety  of  another  person  or  the  communi- 

20  ty,  or  carry  out  the  obligations  of  the  United  States  under  the 

21  applicable  treaty  concerning  extradition.  If  the  judicial  officer 

22  so  determines,  the  judicial  officer  may,  either  in  lieu  of  or  in 

23  addition  to  such  methods  of  release,  order  such  person  de- 

24  tained  after  a  hearing  on  a  motion  for  detention  under  para- 

25  graph  (10)  of  this  subsection  or  impose  any  of  or  any  combi- 
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1  nation  of  the  following  conditions  of  release  which  will  give 

2  the  required  assurances  and  carry  out  such  obligations: 

3  "(A)  Place  the  accused  person  in  the  custody  of  a 

4  designated  person  or  organization  agreeing  to  supervise 

5  such  accused  person. 

6  "(B)  Place  restrictions  on  the  travel,  association, 

7  or  place  of  abode  of  the  person  during  the  period  of 

8  release. 

9  "(C)  Require  the  execution  of  an  appearance  bond 

10  in  a  specified  amount  and  the  deposit  in  the  registry  of 

11  the  court,  in  cash  or  other  security  as  directed,  of  a 

12  sum  not  to  exceed  10  per  centum  of  the  amount  of  the 

13  bond,  such  deposit  to  be  returned  upon  the  perform- 

14  ance  of  the  conditions  of  release. 

15  "(D)  Require  the  execution  of  a  bail  bond  with 

16  sufficient  solvent  sureties,  or  the  deposit  of  cash  in  lieu 

17  thereof. 

18  "(E)  Impose  any  other  condition  deemed  reason- 

19  ably  necessary  to  give   the   required  assurances   and 

20  carry  out  such  obligations,  including  a  condition  requir- 

21  ing  that  the  person  return  to  custody  after  specified 

22  hours. 

23  "(3)  In  determining  which  conditions  of  release  will  give 

24  the  required  assurances  and  carry  out  the  obligations  of  the 
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1  United  States  as  required,  the  judicial  officer  shall,  on  the 

2  basis  of  available  information,  take  into  account — 

3  "(A)  the  nature  and  circumstances  of  the  offense 

4  charged,  and  the  weight  of  the  evidence  against  the 

5  person  accused; 

6  "(B)  such  person's  family  and  local  ties,  financial 

7  resources,  character,  and  mental  condition; 

8  "(C)  the  length  of  such  person's  residence  in  the 

9  community; 

10  "(D)  such  person's  record  of  convictions; 

11  "(E)  such  person's  record  of  appearance  at  court 

12  proceedings  or  of  flight  to  avoid  prosecution  or  failure 

13  to  appear  at  court  proceedings; 

14  "(F)  whether  such  person  is  employed  or  is  at- 

15  tending  an  educational  institution; 

16  "(G)  whether  such  person  is  lav^uUy  within  the 

17  United  States; 

18  "(H)  the  existence  of  any  other  requests  for  the 

19  extradition  of  such  person  other  than  the  one  with  re- 

20  spect  to  which  release  is  sought;  and 

21  "(I)  whether  such  person  is  currently  on  proba- 

22  tion,  parole,  or  mandatory  release  under  State  or  Fed- 

23  eral  law. 
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1  "(4)  It  shall  be  a  condition  of  any  release  under  this 

2  subsection  that  the  person  released  not  commit  any  Federal, 

3  State,  or  local  crime. 

4  "(5)  The  Attorney  General  may  appeal  from  a  decision 

5  to  release  under  this  subsection  to,  and  seek  the  revocation  of 

6  such  release  or  a  change  in  the  conditions  imposed  with  re- 

7  spect  to  such  release  in,  the  court  having  appellate  jurisdic- 

8  tion  over  the  court  in  which  such  decision  was  made.  Any 

9  order  so  appealed  shall  be  affirmed  if  the  order  is  supported 

10  by  the  proceedings  below.  If  the  order  is  not  so  supported, 

11  the  court  may,  with  or  without  additional  evidence,  modify 

12  the    decision    appealed.    The    appeal    shall    be    determined 

13  promptly. 

14  "(6)  The  attorney  for  the  Government  may  make  a 

15  motion  for  the  revocation  of  the  release  of  a  person  charged 

16  with  violating  a  condition  of  release  under  this  subsection. 

17  Upon  such  motion  a  judicial  officer  may  issue  a  warrant  for 

18  the  arrest  of  such  person  and  the  person  shall  be  brought  or 

19  appear  before  a  judicial  officer  in  the  district  in  which  the 

20  arrest  under  section  3192  was  ordered.  Such  judicial  officer 

21  shall  order  revocation  of  release  and  detention  of  such  person 

22  if  such  judicial  officer  finds — 

23  "(A)  there  is  clear  and  convincing  evidence  that 

24  such  person  has  violated  any  such  condition  of  such  re- 

25  lease;  and 
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1  "(B)  based  on  the  factors  set  forth  in  paragraph 

2  (3)  of  this  subsection,  there  is  no  condition  or  combina- 

3  tion  of  conditions  of  release  that  will  give  the  required 

4  assurances  and  carry  out  the  obligations  described  in 

5  paragraph  (2)  of  this  subsection. 

6  "(7)  If  the  judicial  officer  finds  in  a  proceeding  under 

7  paragraph  (6)  of  this  subsection  that  there  are  conditions  of 

8  release  that  will  give  the  required  assurances  and  carry  out 

9  the  obligations  described  in  paragraph  (2)  of  this  subsection, 

10  the  judicial  officer  shall  release  the  person  m  accordance  v^dth 

1 1  paragraph  (2)  of  this  subsection. 

12  "(8)  Violation  of  a  condition  of  release  under  this  sub- 

13  section  constitutes  a  contempt  of  court. 

14  "(9)  Whoever  willfully  fails  to  appear  as  required  after 

15  release  under  this  subsection  shall  be  fined  not  more  than 

16  $10,000  and  imprisoned  not  more  than  ten  years. 

17  "(10)(A)  The  attornev  for  the  Government  mav  make  a 

18  motion  to  detain  a  person  not  otherwise  held  who  is  awaiting 

19  disposition  of  proceedings  under  this  chapter. 

20  "(B)  The  court  shall  order  such  detention  after  a  hear- 

21  mg  if  the  Government  shows  by  a  preponderance  of  the  ewi- 

22  dence  that  if  such  person  is  not  detained — 

23  "(i)   such  person  presents   a   substantial   risk   of 

24  flight; 
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1  "(ii)  such  person  presents  a  danger  to  any  other 

2  person  or  the  community;  or 

3  "(iii)  a  relationship  with  a  foreign  state  will  be 

4  jeopardized  with  respect  to  a  treaty  concerning  extradi- 

5  tion. 

6  "(11)  At  a  hearing  under  this  subsection,  the  person 

7  sought  to  be  detained  has  the  rights  a  person  sought  to  be 

8  extradited  has  under  subsection  (b)(1)  of  section  3194  of  this 

9  title  at  a  hearing  under  such  section. 

10  "(12)  If  the  court  orders  detention  under  this  subsection 

11  the  court  shall  set  forth  in  writing  its  findings  of  fact  and 

12  conclusions  of  law  not  later  than  twenty-four  hours  after  the 

13  order  for  detention  is  entered. 

14  "(13)   Hearings   under   this    subsection,    and  hearings 

15  under  section  3194  of  this  title,  with  respect  to  a  person  de- 

16  tained  under  this  subsection,  shall,  insofar  as  consistent  with 

17  the  sound  administration  of  justice,  have  priority  over  all 

18  other  proceedings  before  the  court. 

19  "(d)  The  court  shall  upon  request  appoint  counsel  as 

20  provided  in  section  3006A  of  this  title  for  cases  to  which  such 

21  section  applies  to  represent  a  person  whose  extradition  is 

22  sought,  with  respect  to  whom  a  complaint  is  filed  under  this 

23  chapter,  and  who  is  financially  unable  to  obtain  counsel. 

24  "(e)  All  transportation  costs,  subsistence  expenses,  and 

25  translation  costs  incurred  in  connection  with  the  extradition 


29 


28 

1  or  return  of  a  person  at  the  request  of  the  government  of  a 

2  foreign  state,  a  State,  or  the  United  States  shall  be  borne  by 

3  the  requesting  government  unless  otherwise  specified  in  the 

4  applicable  treaty  concerning  extradition  or,  in  the  case  of  a 

5  request  of  the  government  of  a  foreign  state,  the  Secretary  of 

6  State  directs  otherwise. 

7  "(f)  The  Supreme  Court  of  the  United  States  shall  pre- 

8  scribe,  from  time  to  time,  rules  of  practice  and  procedure 

9  with  respect  to  any  or  all  proceedings  under  this  chapter. 

10  The  Supreme  Court  may  fix  the  dates  when  such  rules  shall 

11  take  effect,  except  that  such  rules  shall  not  take  effect  until 

12  they  have  been  reported  to  Congress  by  the  Chief  Justice  at 

13  or  after  the  beginning  of  a  regular  session  thereof  but  not 

14  later  than  the  first  day  of  May,  and  until  the  expiration  of  one 

15  hundred    and    eighty    days    after    they    have    been    thus 

16  reported.". 

17  Sec.  4.  The  table  of  chapters  at  the  beginning  of  part  11 

18  of  title  18  of  the  United  States  Code  is  amended  by  striking 

19  out  the  item  relating  to  chapter  209  and  inserting  in  lieu 

20  thereof  the  following: 

"209.  Interstate  Rendition 3181 

"210.  International  Extradition 3191.". 

21  Sec.  5.  This  Act  shall  take  effect  on  the  first  day  of  the 

22  first  month  which  begins  on  or  after  one  hundred  and  eighty 

23  days  after  the  date  of  the  enactment  of  this  Act,  and  shall 
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1  apply  only  with  respect  to  extradition  and  rendition  proceed- 

2  ings  commenced  after  such  taking  effect. 
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Mr.  Hughes.  The  witnesses  we  have  before  us  today  are  uniquely 
quaHfied  to  testify  on  these  issues.  In  fact,  two  of  them  testified 
before  us  in  the  last  Congress  on  the  veiy  same  issues.  Next  week 
the  subcommittee  will  hold  its  second  hearing  on  H.R.  2643,  where 
we  will  once  again  hear  from  some  of  the  same  witnesses  who  testi- 
fied last  year  and  also  hear  from  some  new  witnesses.  We  hope  as  a 
result  to  gain  a  good  overview  of  the  practical,  legal,  political  and 
moral  consequences  of  a  new  extradition  law. 

I  have  a  more  detailed  statement  which,  without  objection,  I  am 
going  to  insert  in  the  record. 

[The  statement  of  Mr.  Hughes  follows:] 

Prepared  Statement  of  Congressman  William  J.  Hughes,  Chairman, 

Subcommittee  on  Crime 

Today  the  Subcommittee  on  Crime  will  hold  its  first  hearing  on  H.R.  2643,  a  bill 
to  reform  the  extradition  laws  of  the  United  States.  The  bill  is  similar  to  one  I  intro- 
duced in  the  last  Congress,  which  was  reported  by  the  full  Judiciary  Committee  for 
consideration  by  the  full  House.  Unfortunately,  with  the  press  of  business  during 
the  post-election  session  of  the  last  Congress,  the  bill  was  not  able  to  be  considered 
on  the  floor.  We  must  therefore  begin  anew  our  efforts  to  modernize  the  extradition 
laws. 

I  think  it  is  universally  agreed  that  these  laws  need  to  be  modernized.  H.R.  2643 
represents  the  first  comprehensive  reform  of  the  extradition  laws  in  over  a  century. 
It  attempts  to  meet  the  concern  that  our  current  laws  are  not  sufficient  to  meet  the 
challenges  of  transnational  crime,  and  that  significant  legal  and  practical  problems 
exist  under  the  current  structure.  H.R.  2743  is  an  attempt  to  improve  and  modern- 
ize current  law,  while  at  the  same  time  to  retain  the  basic  structure  of  current  law. 

Many  of  the  changes  made  by  the  bill  have  proved  to  be  noncontroversial;  they 
were  readily  accepted  by  all  of  the  interested  parties  during  consideration  of  the  bill 
during  the  last  Congress.  These  changes  include,  for  example,  a  provision  authoriz- 
ing the  appointment  of  counsel  for  someone  sought  for  extradition,  clarification  of 
the  matters  that  must  be  set  forth  in  a  complaint,  and  authority  for  both  sides  to 
appeal  adverse  lower  court  rulings. 

There  are,  however,  several  other  areas  that  have  proved  to  be  more  controver- 
sial. Most  of  these  issues  raise  certain  human  rights  concerns.  For  example,  the  defi- 
nition of  a  political  offense — or  more  accurately,  what  does  not  constitute  a  political 
offense — has  been  difficult  to  draft.  The  roots  of  the  political  offense  exception  run 
deep — this  country  is  founded  on  the  principle  that  a  revolution  may  be  necessary 
to  overthrow  a  tyrannical  government.  To  draft  a  bill  that  would  require  the  return 
of  a  George  Washington  to  England  would  be  unacceptable.  However,  unfortunately 
in  modern  times,  political  violence  has  taken  new  and  almost  unthinkable  turns.  I 
believe  that  all  parties  agree  that  random  acts  of  terrorism  aimed  at  civilians 
should  not  be  protected  by  our  extradition  laws.  However,  it  is  not  easy  to  define 
precisely  what  terrorism  is.  We  must  be  careful  that  in  excluding  certain  conduct 
from  the  political  offense  definition  we  do  not  also  exclude  other  conduct  that  has 
traditionally  been  encompassed  within  the  meaning  of  that  term. 

Another  issue  involves  the  so-called  "rule  of  non-inquiry."  The  question  presented 
is  whether  the  courts  should  play  a  role  in  determining  whether  the  request  for  ex- 
tradition is  politically  motivated,  and  whether  the  legal  procedures  facing  the  extra- 
dited person  upon  return  to  the  requesting  country  will  be  fair.  Present  law  leaves 
these  decisions  to  the  Secretary  of  State,  once  a  court  has  found  the  person  extradit- 
able. However,  some  courts  have  apparently  left  room  for  judicial  review  of  the  Sec- 
retary's decision,  in  cases  that  might  "shock  the  conscience."  Some  interested 
groups  strongly  support  permitting  the  courts  to  make  such  a  review.  The  adminis- 
tration, on  the  other  hand,  believes  that  the  courts  should  not  involve  themselves  in 
such  matters,  and  that  these  concerns  are  more  appropriately  left  to  the  discretion 
of  the  Secretary  of  State.  The  bill,  as  presently  drafted,  supports  the  position  of  the 
administration. 

The  right  to  bail  of  the  person  sought  for  extradition  is  another  matter  of  some 
controversy.  H.R.  2643  fills  a  gap  in  the  curent  extradition  laws,  which  are  silent  on 
the  issue  of  whether  the  individual  is  entitled  to  release  prior  to  the  extradition 
hearing.  It  sets  forth  procedures  that  try  to  accommodate  the  individual's  interest 
in  freedom  with  the  interest  of  the  requesting  country  in  seeing  the  person  returned 
and  of  the  United  States  in  meeting  its  treaty  obligations.  It  recognizes  that  in  ex- 
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tradition  cases,  the  considerations  surrounding  a  release  decision  are  usually  differ- 
ent from  those  in  an  ordinary  domestic  criminal  case.  Often,  the  individual  has 
fewer  ties  to  this  country.  Flight  risk  is  thus  enhanced.  Extradition  cases  often  in- 
volve crimes  of  violence;  thus  danger  to  the  community  is  also  increased.  In  addi- 
tion, the  United  States,  by  entering  into  treaties  involving  extradition  with  other 
countries,  has  committed  itself  to  ensuring  the  return  of  those  who  have  committed 
crimes  in  those  other  countries.  This  is  of  course  not  a  consideration  in  a  domestic 
criminal  case. 

H.R.  2643  also  recognizes  that  the  information  relating  to  these  factors  may  be 
difficult  to  obtain  promptly,  because  the  source  of  the  information  is  in  a  foreign 
country.  The  bill  therefore  permits  the  individual  to  be  detained  for  10  days  after 
arrest,  unless  the  person  can  prove  to  the  court  that  there  is  no  risk  of  flight  and 
danger,  and  that  treaty  obligations  will  be  protected.  Once  the  10-day  period  has  ex- 
pired (and  unless  the  court  grants  an  extension),  the  burden  shifts  to  the  Govern- 
ment to  prove  that  the  defendant  is  a  flight  risk,  or  a  danger,  or  that  our  treaty 
relationship  is  jeopardized. 

Some  parties  have  advocated  applying  the  Bail  Reform  Act  to  such  individuals. 
They  argue  that  placing  the  burden  on  the  individual  permits  the  courts  to  detain 
on  less  than  a  probable  cause  standard.  They  remind  us  that  many  people  who  are 
sought  for  extradition  are  American  citizens,  who  would  not  be  subject  to  such  de- 
tention if  they  were  charged  in  a  domestic  criminal  case.  I  recognize  that  the  bill 
applies  a  lesser  standard  for  detention  in  extradition  cases  whether  or  not  the  indi- 
vidual is  an  American  citizen.  But  I  also  recognize  that  the  considerations  in  extra- 
dition matters  are  different  from  those  in  domestic  criminal  cases.  The  bill  attempts 
to  strike  the  right  balance  among  these  conflicting  concerns. 

There  are  other,  no  less  important  issues  to  be  considered  by  the  subcommittee 
today.  The  witnesses  we  have  before  us  today  are  uniquely  qualified  to  testify  on 
these  issues,  and  in  fact,  two  of  them  testified  before  us  last  Congress  on  these  same 
issues.  Next  week,  the  subcommittee  will  hold  its  second  hearing  on  H.R.  2643, 
where  we  will  once  again  hear  from  some  of  the  same  witnesses  who  testified  last 
year,  and  also  hear  from  some  new  ones.  We  hope  as  a  result  to  gain  a  good  over- 
view of  the  practical,  legal,  political,  and  moral  consequences  of  our  extradition 
laws. 

Mr.  Hughes.  The  Chair  recognizes  the  gentleman  from  Michi- 
gan. 

Mr.  Sawyer.  I  want  to  say  that  I  am  pleased  that  Chairman 
Hughes  has  decided  to  take  this  up  this  early  in  the  session.  Every- 
body seems  to  be  in  agreement  that  extradition  reform  is  long  over- 
due and  necessary. 

As  was  stated,  we  passed  it  through  the  full  committee  and  the 
subcommittee  in  the  last  Congress,  but  it  died  for  want  of  time  on 
the  floor.  It  came  through  too  late,  and  I  think  this  time  we  won't 
have  that  problem. 

It  has  some  very  difficult  and  controversial  aspects — the  question 
of  bail  during  the  detention,  and  the  question  of  a  court  making  a 
decision  on  the  political  exemptions  that  exist— but  these  things 
have  to  be  faced.  I  am  sure  that  we  will  process  the  bill  in  good 
order. 

I  would  be  very  pleased  to  work  closely  with  both  the  administra- 
tion and  with  the  chairman  on  this  bill.  Hopefully  we  can  move  it 
out  and  get  it  through  this  floor  this  time.  Thank  you. 

I  yield  back. 

Mr.  Hughes.  Thank  you,  Mr.  Sawyer. 

Our  first  two  witnesses  will  appear  in  a  panel.  These  gentlemen 
represent  the  Departments  of  State  and  Justice. 

Mr.  Roger  Olsen,  Deputy  Assistant  Attorney  General  of  the 
Criminal  Division,  will  represent  the  Department  of  Justice.  Mr. 
Olsen  received  his  B.A.  degree  from  the  University  of  California- 
Berkeley  in  1964,  his  J.D.  degree  from  Boalt  Hall  School  of  Law  in 
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1968,  and  an  LL.M.  in  taxation  from  George  Washington  Universi- 
ty in  1977. 

He  was  a  deputy  district  attorney  in  Oakland,  Calif.;  a  trial  at- 
torney with  the  Tax  Division  with  the  Department  of  Justice;  and 
engaged  in  the  private  practice  of  law  in  San  Francisco,  as  well  as 
in  Washington,  D.C.  His  responsibilities  for  the  Department  of  Jus- 
tice include  supervision  over  the  fraud  and  appellate  sections,  as 
well  as  the  Office  of  International  Affairs. 

Representing  the  Department  of  State  this  afternoon  is  Daniel 
W.  McGovern,  Deputy  Legal  Adviser.  Mr.  McGovern  is  a  1970  grad- 
uate of  the  University  of  California  at  Los  Angeles  Law  School. 
From  1970  through  1973  he  was  a  deputy  attorney  general  in  the 
Los  Angeles  office  of  the  California  Department  of  Justice. 

From  1973  until  1981,  he  was  senior  research  attorney  on  the 
staff  of  Justice  William  P.  Clark  of  the  California  Supreme  Court^ 
He  joined  the  administration  as  Deputy  Legal  Adviser  in  the  De- 
partment of  State  when  Judge  Clark  became  the  Deputy  Secretary 
of  State.  In  February  1983,  he  became  the  Principal  Deputy  Legal 
Adviser. 

Gentlemen,  we  are  happy  to  have  you  with  us  today.  We  have 
your  statements,  which,  without  objection,  will  be  made  part  of  the 
record  in  full.  You  may  proceed  as  you  see  fit.  If  at  all  possible,  we 
would  like  to  have  you  summarize  your  statements,  but  you  may 
proceed  as  you  wish. 

Mr.  Olsen,  why  don't  you  begin? 

TESTIMONY  OF  ROGER  OLSEN,  DEPUTY  ASSISTANT  ATTORNEY 
GENERAL,  CRIMINAL  DIVISION,  DEPARTMENT  OF  JUSTICE, 
AND  DANIEL  W.  McGOVERN,  DEPUTY  LEGAL  ADVISER,  DE- 
PARTMENT OF  STATE 

Mr.  Olsen.  Thank  you,  Mr.  Chairman. 

I  would  like  to  address  my  remarks  to  the  bail  issues  and  sum- 
marize those  very  briefly. 

The  bail  provisions  that  we  have  been  recommending  reflect  the 
use  of  the  special  circumstances  test  that  the  courts  have  already 
been  applying  and  we  think  with  a  high  degree  of  success. 

By  recognizing  that  the  courts  in  this  country  are  traditionally 
the  vanguard  for  individual  rights  and  liberties,  we  think  that  in 
this  area  they  are  very  experienced  in  dealing  with  problems  such 
as  bail. 

In  the  context  of  extradition  requests,  the  amount  of  information 
that  the  United  States  receives  is  rather  limited  not  to  the  bail 
issue,  but  to  what  information  is  actually  needed  for  extradition 
purposes. 

Let  me  focus  essentially  on  the  fact  that  the  guilt  or  innocence  of 
the  person  requested  is  not  an  issue  in  an  extradition  proceeding. 
That  is  incorporated  into  3194(b)(2). 

Notwithstanding  that,  in  the  bail  provisions  in  the  definitions 
under  3199(c)(3)(a),  the  weight  of  the  evidence  against  the  accused 
would  be  considered.  That  presents  some  very  great  problems  for 
us  because  the  amount  and  the  quantum  of  evidence  we  would  be 
receiving  would  only  be  that  which  would  satisfy  probable  cause, 
the  test  for  extradition  itself  for  the  court  to  rule  on.  Yet,  under 
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the  bail  provisions  the  court  would  be  looking  to  the  weight  of  the 
evidence. 

In  addition  to  the  other  facts  and  circumstances,  we  would 
simply  never  be  able,  even  within  the  10-day  period  of  time  or  oth- 
erwise, to  be  get  access  to  that  information,  except  in  the  context  of 
establishing  probable  cause. 

I  would  ask  that  if  there  are  any  specific  questions  that  I  be  per- 
mitted to  address  those  and  turn  over  on  the  issue  of  political  of- 
fense exception  to  the  representative  of  the  State  Department  and 
indicate  to  this  subcommittee  that  the  Department  of  Justice  con- 
curs in  the  position  and  the  remarks  on  political  offense  that  the 
State  Department  has  submitted. 

Mr.  Hughes.  Thank  you,  Mr.  Olsen. 

[The  statement  of  Mr.  Olsen  follows:] 

Prepared  Statement  of  Roger  M.  Olsen,  Deputy  Assistant  Attorney  General, 
Criminal  Division,  U.S.  Department  of  Justice 

Mr.  Chairman  and  Members  of  the  Committee,  thank  you  for  the  opportunity  to 
appear  before  this  Committee  on  behalf  of  the  Department  of  Justice  to  express  its 
views  on  H.R.  2643 — a  bill  designed  to  modernize  the  very  outdated  laws  implement- 
ing this  country's  extradition  treaties.  The  Administration  also  has  recognized  the 
need  for  such  legislation,  and  has  included  its  own  extradition  bill  in  the  President's 
Comprehensive  Crime  Control  Act  of  1983  which  has  been  introduced  in  the  House 
of  Representatives  as  H.R.  2151.* 

Mr.  Chairman,  as  you  know,  the  Criminal  Division  of  the  Department  of  Justice  is 
responsible  for  advising  federal  and  state  prosecutors  in  preparing  extradition  re- 
quests to  foreign  countries,  processing  those  requests,  and  serving  as  liaison  with 
the  appropriate  foreign  and  State  Department  officials  in  connection  with  the  exe- 
cution of  those  requests.  It  also  is  responsible  for  representing,  or  supervising  the 
representation  of,  foreign  extradition  requests  in  the  federal  courts.  Consequently, 
the  Criminal  Division  plays  a  central  role  in  the  execution  and  litigation  of  all  re- 
quests to  the  United  States — the  principal  concern  of  H.R.  2151  and  H.R.  2643. 

Our  present  international  extradition  laws  were  enacted  in  the  1840's  and  1880's 
to  implement  extradition  treaties  in  an  era  in  which  transnational  criminal  activity 
and,  therefore,  extradition  to  and  from  the  United  States  was  very  rare  because  of 
the  slowness  of  international  travel  and  the  facilities  of  international  commerce. 
Indeed,  until  the  1970's,  it  was  a  rare  year  that  the  Criminal  Division  handled  more 
than  ten  extradition  requests  to  the  United  States,  and  a  similar  number  by  the 
United  States. 

With  the  tremendous  growth  of  wide-bodied  jet  international  air  travel  and  high 
speed  telecommunications  in  the  past  decade,  and  with  the  United  States'  increased 
realization,  during  that  same  period,  of  its  responsibilities  to  the  international  com- 
munity and  to  itself  in  effectively  combatting  the  rapidly  increasing  volume  of 
transnational  criminal  activity — particularly  international  narcotics  trafficking  and 
terrorism — there  has  been  a  corresponding  growth  in  the  number  of  extradition  re- 
quests by  and  to  the  United  States.  While  the  volume  of  such  requests  seldom  ex- 
ceeded twenty  per  year  prior  to  1970,  in  1979  we  opened  127  extradition  cases,  and 
in  1982,  338  cases.  The  laws  designed  to  deal  with  international  extradition  in  the 
world  of  the  "horse  and  buggy"  and  "tall  ships"  simply  do  not  meet  the  needs  of  a 
world  in  which  a  criminal  can  transfer  millions  of  dollars  from  one  country  to  an- 
other in  a  matter  of  seconds  and  can  flee  half  way  around  the  world  in  less  than  a 
day. 

The  volume  of  extradition  requests  we  are  presently  making  and  receiving,  and 
the  expected  continued  rapid  growth  in  this  volume,  plainly  requires  effective 
United  States  laws  to  implement  our  treaty  responsibilities.  Present  United  States 
laws  simply  do  not  fulfill  this  need.  Moreover,  because  of  the  substantial  translation 
and  transportation  costs  frequently  attendant  to  international  extradition,  the  cases 
in  which  the  United  States  and  foreign  countries  seek  extradition  are  generally 
among  the  more  important  cases  being  prosecuted  by  the  respective  authorities.  Ap- 
proximately one-third  of  these  cases  relate  to  serious  crimes  of  violence,  another 
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one-third  to  serious  narcotics  offenses,  and  the  remaining  one-third  to  serious  white 
collar  crimes. 

Both  H.R.  2151  and  H.R.  2643  would  make  the  following  important  improvements 
in  United  States  extradition  law: 

(1)  They  would  permit  the  United  States  to  obtain  a  warrant  for  the  arrest  of  a 
foreign  fugitive  although  his  location  or  even  his  presence  in  the  United  States  is 
not  known.  The  entry  of  such  warrants  in  the  National  Crime  Information  Center 
(NCIC)  and  the  Treasury  Enforcement  Communications  System  (TECS)  should 
greatly  facilitate  the  arrest  of  such  fugitives. 

(2)  They  would  provide  a  statutory  procedure  for  waiver  of  extradition  for  foreign 
fugitives  apprehended  in  the  United  States.  This  procedure  would  greatly  facilitate 
the  expedited  return  of  such  fugitives  if  they  do  not  wish  to  contest  their  extradi- 
tion. 

(3)  They  would  permit  the  direct  appeal  of  court  orders  granting  or  denying  extra- 
dition rather  than  forcing  fugitives  to  use  the  more  cumbersome  habeas  corpus 
review  process  and  denying  any  review  to  countries  requesting  extradition,  except 
through  the  extremely  circuitous  and  undesirable  route  of  filing  a  new  extradition 
complaint  before  a  different  judge. 

(4)  They  would  establish  clear  statutory  procedures  and  standards  for  the  han- 
dling and  litigation  of  all  critical  phases  of  the  extradition  process. 

(5)  They  would  limit  access  to  our  courts  in  extradition  cases  to  those  cases  filed 
by  the  Attorney  General. 

(6)  They  would  permit  the  Attorney  General  to  ask  for  the  issuance  of  a  summons 
rather  than  a  warrant  of  arrest  where  he  believes  there  is  no  risk  that  the  person 
sought  would  flee  prior  to  the  court's  decision. 

(7)  They  would  codify  the  rights  of  foreign  fugitives  to  legal  representation  in  ex- 
tradition cases  and  to  the  speedy  resolution  of  those  cases. 

(8)  They  would  stop  the  United  States  from  being  a  haven  for  Americans  who 
commit  crimes  abroad  and  who  cannot  be  extradited  under  many  of  our  older  trea- 
ties. 

(9)  They  would  facilitate  the  temporary  extradition  of  fugitives  to  the  United 
States  who  are  serving  sentences  or  being  tried  in  foreign  countries. 

While  we  believe  that  H.R.  2643  makes  a  number  of  technical  improvements  in 
the  Administration's  bill,  we  think  that  the  Administration's  bill  generally  accom- 
plishes the  mutual  objectives  of  both  bills  in  a  clearer,  more  direct  manner. 

Additionally,  we  believe  that  legislation  designed  solely  to  implement  extradition 
treaties  should  limit  itself  to  providing  the  procedures  by  which  the  substantive 
agreements  contained  in  the  treaties  are  to  be  implemented.  In  two  instances,  H.R. 
2643  would  unilaterally  revise  the  substantive  agreements  contained  in  the  great 
majority  of  United  States  extradition  treaties.  These  instances  concern  extradition 
requests  by  more  than  one  country  for  the  same  person  (Section  3192(a)(3)),  and  the 
minimum  sentence  by  which  an  offense  must  be  punishable  in  order  for  it  to  qualify 
as  an  offense  for  which  extradition  may  be  granted  by  the  United  States  (Section 
3194(d)(i)(c)).  We  believe  such  unilateral  revision  of  our  extradition  treaties  is  unwise 
and  inappropriate,  and  should  be  avoided. 

Our  principal  objection  to  H.R.  2643,  however,  is  that  we  believe  the  benefits  it 
seeks  to  achieve  would  be  seriously  undermined  by  the  changes  it  would  effect  con- 
cerning the  release  of  fugitives  during  the  extradition  process.  Moreover,  we  believe 
those  release  provisions  would  make  it  so  difficult,  if  not  impossible,  for  us  to  meet 
our  extradition  treaty  commitments  that  our  failure  to  meet  those  commitments 
would  have  a  significant  adverse  effect  on  our  relations  with  our  treaty  partners, 
and  would  be  especially  damaging  to  our  efforts  to  improve  international  law  en- 
forcement cooperation  in  general,  and  to  combat  international  terrorism  and  narcot- 
ics trafficking  in  particular. 

In  entering  into  an  extradition  treaty,  the  United  States  undertakes  a  solemn 
commitment  to  its  treaty  partners  to  make  every  effort  to  apprehend  foreign  fugi- 
tives located  in  the  United  States  whose  extradition  is  requested.  We  further 
commit  ourselves  to  surrendering  to  our  treaty  partners  all  such  fugitives  who  have 
been  found  extraditable  by  our  courts  and  the  Secretary  of  State.  We  believe  that 
the  excessive  liberalization  of  the  conditions  of  release  contained  in  H.R.  2643 
would,  with  great  frequency,  prevent  us  from  honoring  this  latter  commitment. 

First,  the  Supreme  Court  has  long  recognized  that  "bail  should  not  ordinarily  be 
granted  in  cases  of  foreign  extradition."  ^  In  so  ruling,  however,  the  Court  held  that 
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despite  the  lack  of  any  bail  provisions  in  the  present  United  States  extradition  laws, 
courts  have  the  inherent  implied  authority  to  release  persons  sought  for  extradition 
where  the  existence  of  "special  circumstances"  warrants  such  release.  The  Courts 
have  applied  this  special  circumstances  test  wisely,  and  we  have  very  seldom  been 
placed  in  the  position  of  being  unable  to  deliver  up  a  fugitive  whose  surrender  has 
been  ordered.  Because  the  special  circumstances  test  has  worked  well  in  practice,  it 
has  been  adopted,  with  only  minor  technical  improvements,  in  the  Administration's 
bill,  which  was  passed  by  the  Senate  in  the  97th  Congress.  We  strongly  urge  this 
Committee  to  support  the  Administration  bill's  approach  to  the  release  of  persons 
arrested  for  extradition  and  not  to  attempt  to  "fix"  a  problem  that  does  not  exist. 

Second,  both  the  Committee  and  the  Administration  bills  provide  that,  at  the  At- 
torney General's  request,  the  court  can  issue  a  summons  rather  than  a  warrant  of 
arrest  in  extradition  cases.  It  is  our  intention  to  use  this  summons  procedure  when- 
ever the  person  sought  presents  no  apparent  flight  risk  or  danger  if  released.  For 
this  reason,  we  anticipate  using  it  most  frequently  with  respect  to  American  citizens 
and  permanent  resident  aliens  with  strong  family  and  economic  ties  to  the  commu- 
nity. We  believe  that  our  use  of  a  summons  rather  than  a  warrant  of  arrest,  where 
appropriate,  will  largely  ameliorate  any  concern  regarding  of  the  special  circum- 
stances test. 

Third,  extradition,  by  definition,  deals  with  a  class  of  persons  who  are  fugitives 
from  justice  in  foreign  countries.  Although  a  small  minority  of  them  may  not  be 
aware  of  the  pendency  of  charges  against  them  in  foreign  countries,  the  vast  majori- 
ty of  them  fled  from  those  countries  knowing  that  charges  had  been,  or  were  likely 
to  be,  brought  against  them.  Thus,  the  typical  subject  of  an  extradition  request  has 
a  demonstrated  propensity  to  flee  rather  than  face  charges,  and  in  general  is  likely 
to  continue  his  flight  if  released  pending  extradition.  The  tremendous  relaxation  of 
the  standards  for  release  of  subjects  of  extradition  requests,  which  would  be  brought 
about  by  H.R.  2643,  would  only  facilitate  such  further  flight  and  make  the  United 
States  an  attractive  haven  for  fugitives  including  international  terrorists. 

Fourth,  by  placing  the  burden  of  proof  on  the  United  States,  acting  on  behalf  of 
its  treaty  partners,  to  show  that  the  fugitive  will  not  appear  if  released  pending  ex- 
tradition, or  that  he  will  constitute  a  danger  to  the  safety  of  another  person  or  the 
community,  if  released,  the  bill  in  practice  would  lead  to  the  release  of  many  per- 
sons who  are  likely  to  be  long  gone  by  the  time  their  surrender  for  extradition  is 
ordered — if  indeed  their  presence  during  the  earlier  stages  of  extradition  proceed- 
ings permits  the  case  to  progress  to  the  point  at  which  an  order  of  surrender  can  be 
issued.  In  this  regard,  it  must  be  remembered  that  unlike  typical  bail  hearings  in 
the  United  States  on  State  or  Federal  charges,  where  the  prosecution  has  access  to 
significant  information  on  the  accused  and  can  readily  obtain  the  testimony  of  law 
enforcement  officers  who  are  familiar  with  him,  in  extradition  bail  hearings  we  are 
wholly  dependent  on  information  furnished  to  us  by  a  foreign  country.  The  fugitive, 
however,  will  be  able  to  testify  himself  and  often  obtain  local  witnesses  on  his 
behalf.  Given  the  relative  availability  of  evidence  relevant  to  the  issue  of  the  fugi- 
tive's release,  the  burden  of  proof  should  remain  where  the  special  circumstances 
test  places  it — on  the  person  sought.  To  provide  otherwise  will  greatly  undermine 
our  ability  to  carry  out  our  treaty  commitments  to  be  able  to  effectively  guarantee 
the  surrender  of  fugitives  who  are  found  extraditable  from  the  United  States. 

On  behalf  of  the  Administration,  I  respectfully  request  this  Committee  reconsider 
the  wisdom  of  H.R.  2643's  bail  provisions,  and  support  provisions  of  H.R.  2151.  The 
latter  provisions  will  enable  the  United  States  to  meet  its  treaty  commitments  and 
will  further,  not  undermine,  this  country's  efforts  in  fostering  international  law  en- 
forcement cooperation — particularly  in  combatting  international  terrorism  and  nar- 
cotics trafficking. 

Both  this  Committee  and  the  Administration  recognize  new  extradition  legislation 
is  extremely  important  to  the  United  States  ability  to  meet  its  international  law 
enforcement  responsibilities.  Except  for  the  issue  of  release  pending  extradition, 
H.R.  2643  and  the  Administration's  bill  are  in  general  accord.  It  is  our  hope  that  the 
Department  of  Justice  and  this  Committee  can  work  together  to  resolve  this  critical 
issue  so  that  this  important  legislation  can  be  enacted. 

Mr.  Hughes.  Mr.  McGovern. 

Mr.  McGovern.  Mr.  Chairman  and  members  of  the  Subcommit- 
tee on  Crime,  I  appreciate  this  opportunity  to  appear  before  you  to 
express  the  Department  of  State's  position  on  H.R.  2643,  the  pro- 
posed Extradition  Act  of  1983.  In  my  prepared  testimony  I  will  con- 
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fine  myself  to  the  one  issue  of  overriding  importance  for  the  De- 
partment of  State:  the  political  offense  exception. 

As  the  subcommittee  is  well  aware,  in  the  last  Congress  the  ad- 
ministration initially  supported  legislation  which  would  have  taken 
the  political  offense  issue  away  from  the  courts  and  placed  it 
within  the  exclusive  jurisdiction  of  the  Secretary  of  State. 

Accordingly,  in  hearings  before  this  subcommittee  on  January 
26,  1982,  the  Department  opposed  H.R.  5227,  a  predecessor  of  the 
bill  you  consider  today,  insofar  as  it  provided  that  the  political  of- 
fense issue  would  remain  within  the  jurisdiction  of  the  courts. 

In  the  hearings  on  H.R.  5227,  the  Department  contended  that  the 
courts  have  failed  to  develop  a  definition  of  political  offense  that 
can  be  applied  with  consistent  results. 

The  guideline  established  by  H.R.  5227  was  too  vague  to  be 
useful,  the  Department  argued,  because  it  simply  stated  that  cer- 
tain specified  offenses  were  not  normally  to  be  considered  political 
offenses.  To  tell  the  courts  that  murder,  for  example,  is  not  normal- 
ly to  be  considered  a  political  offense,  the  Department  noted,  would 
be  to  give  judges  little  or  no  guidance  as  to  when  that  crime  should 
be  considered  a  political  offense. 

However,  in  drafting  the  political  offense  provisions  of  H.R.  2643, 
Chairman  Hughes  has,  I  am  pleased  to  say,  made  significant 
changes  that  satisfactorily  resolve  the  concerns  we  expressed  re- 
garding the  treatment  of  that  subject  in  H.R.  5227. 

Instead  of  using  the  qualifier  normally,  H.R.  2643  provides  that 
specified  offenses  are  not  to  be  considered  political  offenses  except 
in  extraordinary  circumstances.  More  importantly,  the  report 
issued  by  the  Committee  on  the  Judiciary  on  the  proposed  Extradi- 
tion Reform  Act  of  1982  makes  it  clear  that  the  extraordinary  cir- 
cumstances test  is  a  balancing  test. 

The  factors  to  be  weighed  in  striking  the  balance  include:  First, 
whether  the  victims  were  civilian,  governmental  or  military; 
second,  the  relationship  between  the  person  sought  and  any  politi- 
cal organization  and  whether  the  conduct  allegedly  engaged  in  was 
done  in  furtherance  of  the  group's  political  goals;  and  third,  the 
relative  seriousness  of  the  offense. 

The  Department  is  satisfied  that  the  extraordinary  circum- 
stances test,  as  amplified  in  the  committee  report,  will  provide  the 
courts  with  sufficient  guidance  to  insure  fair  and  consistent  results 
in  the  cases  involving  offenses  to  which  it  is  applicable. 

I  am  also  pleased  to  note  that  in  drafting  H.R.  2643  Chairman 
Hughes  has  followed  a  recommendation  made  in  the  last  Congress 
by  the  Senate  Foreign  Relations  Committee  by  dividing  the  list  of 
specified  offenses  into  two  groups. 

The  first  group  includes  offenses  such  as  aircraft  hijacking  or  at- 
tacks on  diplomats  as  to  which  the  United  States  is  under  a  multi- 
lateral treaty  obligation  to  either  extradite  persons  charged  with 
such  offenses  or  submit  their  cases  for  prosecution.  The  first  group 
also  includes  narcotics  offenses.  With  regard  to  an  offense  listed  in 
the  first  group,  a  court  could  not,  under  any  circumstances,  find 
such  an  offense  to  be  a  political  offense. 

The  second  group,  which  includes  common  law  crimes  of  violence 
such  as  murder,  would  be  subject  to  the  extraordinary  circum- 
stances test.  I  would  note  that  the  extradition  legislation  proposed 
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by  the  administration  in  this  Congress,  which  is  included  in  the 
proposed  Comprehensive  Crime  Control  Act  of  1983,  follows  this  ap- 
proach. 

Having  explained  why  H.R.  2643  is  more  acceptable  to  the  De- 
partment of  State  than  was  H.R.  5227,  let  me  briefly  address  a 
facet  of  the  proposed  legislation  that  continues  to  trouble  us:  The 
standard  of  proof  which  a  fugitive  would  have  to  satisfy  in  order  to 
establish  a  political  offense  claim. 

Like  the  administration  bill,  H.R.  2643  places  the  burden  of  proof 
as  to  the  political  offense  issue  on  the  fugitive.  However,  H.R.  2643 
differs  from  the  administration  bill  as  to  the  standard  of  proof. 

While  the  administration  bill  requires  that  a  political  offense 
claim  be  established  by  clear  and  convincing  evidence,  H.R.  2643 
permits  the  fugitive  to  prevail  on  this  point  by  satisfying  a  signifi- 
cantly less  rigorous  standard,  the  preponderance  of  the  evidence. 

Why  is  the  clear  and  convincing  evidence  test  the  more  appropri- 
ate standard  of  proof  to  apply  in  considering  political  offense 
claims?  Bear  in  mind  that  under  H.R.  2643,  as  under  the  adminis- 
tration bill,  a  political  offense  claim  may  not  be  heard  unless  and 
until  the  court  determines  the  person  sought  is  otherwise  extradit- 
able. 

For  the  person  sought  to  have  been  determined  otherwise  extra- 
ditable, the  court  must  have  found  that  there  was  probable  cause 
to  believe  that  the  crime  charged  was  committed  and  that  the 
person  sought  committed  it. 

Bear  in  mind,  too,  that  if  the  fugitive  then  successfully  argues 
that  his  was  a  political  offense,  he  will  probably  escape  punishment 
entirely  because  the  United  States  rarely  has  jurisdiction  over  of- 
fenses committed  abroad.  Under  these  circumstances,  it  is,  we 
submit,  entirely  appropriate  to  require  that  a  political  offense 
claim  be  proven  by  clear  and  convincing  evidence. 

The  Department  has  one  other  substantive  suggestion  to  make 
with  which,  I  suspect,  the  subcommittee  may  more  readily  agree. 
H.R.  2643  now  lists  rape  as  one  of  the  offenses  subject  to  the  ex- 
traordinary circumstances  test.  There  are  no  conceivable  circum- 
stances, we  submit,  under  which  rape  could  be  properly  be  found  to 
be  a  political  offense.  We  have  a  number  of  more  technical  drafting 
suggestions  to  make,  which  we  will  separately  convey  to  the  sub- 
committee staff. 

To  change  the  subject  for  a  moment,  I  wish  to  make  it  quite  clear 
that  the  Department  of  State  strongly  supports  the  position  taken 
today  by  the  Department  of  Justice  with  regard  to  the  bail  provi- 
sions of  H.R.  2643. 

In  conclusion,  the  Department  wishes  to  take  this  opportunity  to 
pay  tribute  to  the  invaluable  role  Chairman  Hughes  has  played  in 
developing  and  managing  extradition  reform  legislation  in  the 
House.  With  his  strong  leadership,  comprehensive  understanding  of 
the  subject  and  willingness  to  work  with  all  interested  parties,  we 
are  confident  that  this  subcommittee  will  report  out  a  bill  we  can 
support.  We  stand  ready  to  assist  this  important  effort  in  any  way 
we  can. 

Thank  you.  I  am  available  for  any  questions  you  might  have. 

[The  statement  of  Daniel  McGovern  follows:] 
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Summary  of  Prepared  Statement  of  Daniel  W.  McGovern 

The  Department  of  State  will  limit  its  comments  principally  to  political  offense 
exception.  The  Department  is  generally  pleased  with  the  formulation  of  the  political 
offense  provision  in  H.R.  2643.  The  Department  supports  the  division  of  extraditable 
offenses  into  two  categories — those  which  can  never  be  considered  political  offenses 
and  those  which  may  be  so  considered  under  "extraordinary  circumstances."  The 
"extraordinary  circumstances"  text,  as  elaborated  by  the  Committee  Report,  will  aid 
the  courts  in  fairly  and  consistently  deciding  cases  which  raise  this  issue.  The  De- 
partment suggests  that  rape  be  included  in  the  list  of  offenses  which  may  never  be 
considered  a  political  offense.  The  Department  prefers  the  "clear  and  convincing" 
test  contained  in  the  Administration's  bill  and  S.  220  rather  than  the  "preponder- 
ance of  the  evidence"  test  of  H.R.  2643  as  the  appropriate  burden  of  proof  for  deter- 
mining the  political  offense  issue.  Finally,  the  Department  strongly  supports  the 
Justice  Department's  position  on  the  bail  provisions  of  H.R.  2643. 


PREPARED  statement  OF  DEPUTY  LEGAL  ADVISER  DANIEL  W.  MCGOVERN 

Mr.  Chairman  and  Members  of  the  Subcommittee  on  Crime,  I  appreciate  this  op- 
portunity to  appear  before  you  to  express  the  Department  of  State's  position  on  H.R. 
2643 — the  proposed  "Extradition  Act  of  1983."  In  my  prepared  testimony  I  will  con- 
fine myself  to  the  one  issue  of  overriding  importance  for  the  Department  of  State — 
the  political  offense  exception. 

As  the  Subcommittee  is  well  aware,  in  the  last  Congress  the  Administration  ini- 
tially supported  legislation  which  would  have  taken  the  political  offense  issue  away 
from  the  courts  and  placed  it  within  the  exclusive  jurisdiction  of  the  Secretary  of 
State.  Accordingly,  in  hearings  before  this  Subcommittee  on  January  26,  1982,  the 
Department  opposed  H.R.  5227,  a  predecessor  of  the  bill  you  consider  today,  insofar 
as  it  provided  that  the  political  offense  issue  would  remain  within  the  jurisdiction  of 
the  courts.  In  the  hearings  on  H.R.  5227,  the  Department  contended  that  the  courts 
have  failed  to  develop  a  definition  of  "political  offense"  that  can  be  applied  with 
consistent  results.  The  guideline  established  by  H.R.  5227  was  too  vague  to  be 
useful,  the  Department  argued,  because  it  simply  stated  that  certain  specified  of- 
fenses were  not  normally  to  be  considered  political  offenses.  To  tell  the  courts  that 
murder,  for  example,  is  not  normally  to  be  considered  a  political  offense,  the  De- 
partment noted,  would  be  to  give  judges  little  or  no  guidance  as  to  when  that  crime 
should  be  considered  a  political  offense. 

However,  in  drafting  the  political  offense  provisions  of  H.R.  2643,  Chairman 
Hughes  has,  I  am  pleased  to  say,  made  significant  changes  that  satisfactorily  resolve 
the  concerns  we  expressed  regarding  the  treatment  of  that  subject  in  H.R.  5227.  In- 
stead of  using  the  qualifier  normally,  H.R.  2643  provides  that  specified  offenses  are 
not  to  be  considered  political  offenses  except  in  extraordinary  circumstances.  More 
importantly,  the  Report  issued  by  the  Committee  on  the  Judiciary  on  the  proposed 
Extradition  Reform  Act  of  1982  makes  it  clear  that  the  extraordinary  circumstances 
test  is  a  balancing  test.  The  factors  to  be  weighed  in  striking  the  balance  include:  (1) 
whether  the  victims  were  civilian,  governmental  or  military;  (2)  the  relationship  be- 
tween the  person  sought  and  any  political  organization  and  whether  the  conduct  al- 
legedly engaged  in  was  done  in  furtherance  of  the  group's  political  goals;  and  (3)  the 
relative  seriousness  of  the  offense  (Report  No.  97-627,  Part  I,  pp.  24-25).  The  Depart- 
ment is  satisfied  that  the  extraordinary  circumstances  test,  as  amplified  in  the  com- 
mittee report,  will  provide  the  courts  with  sufficient  guidance  to  ensure  fair  and 
consistent  results  in  the  cases  involving  offenses  to  which  it  is  applicable. 

I  am  also  pleased  to  note  that  in  drafting  H.R.  2643,  Chairman  Hughes  has  fol- 
lowed a  recommendation  made  in  the  last  Congress  by  the  Senate  Foreign  Relations 
Committee  by  dividing  the  list  of  specified  offenses  into  two  groups.  The  first  group 
includes  offenses  such  as  aircraft  hijacking  or  attacks  on  diplomats  as  to  which  the 
United  States  is  under  a  multilateral  treaty  obligation  to  either  extradite  persons 
charged  with  such  offenses  or  submit  their  cases  for  prosecution.  The  first  group 
also  includes  narcotics  offenses.  With  regard  to  an  offense  listed  in  the  first  group,  a 
court  could  not,  under  any  circumstances,  find  such  an  offense  to  be  a  political  of- 
fense (Report  No.  97-627,  Part  2,  pp.  4-5).  The  second  group,  which  includes 
common  law  crimes  of  violence  such  as  murder,  would  be  subject  to  the  extraordi- 
nary circumstances  test.  I  would  note  that  the  extradition  legislation  proposed  by 
the  Administration  in  this  Congress,  which  is  included  in  the  proposed  Comprehen- 
sive Crime  Control  Act  of  1983,  follows  this  approach. 

Having  explained  why  H.R.  2643  is  more  acceptable  to  the  Department  of  State 
than  was  H.R.  5227,  le  me  briefly  address  a  facet  of  the  proposed  legislation  that 
continues  to  trouble  us — the  standard  of  proof  which  a  fugitive  would  have  to  satisfy 
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in  order  to  establish  a  political  offense  claim.  Like  the  Administration  bill,  H.R. 
2643  places  the  burden  of  proof  as  to  the  political  offense  issue  on  the  fugitive.  How- 
ever, H.R.  2643  differs  from  the  Administration  bill  as  to  the  standard  of  proof. 
While  the  Administration  bill  requires  that  a  political  offense  claim  be  established 
by  "clear  and  convincing  evidence,"  H.R.  2643  permits  the  fugitive  to  prevail  on  this 
point  by  satisfying  a  significantly  less  rigorous  standard — "The  preponderance  of 
the  evidence." 

Why  is  the  "Clear  and  convincing  evidence"  test  the  more  appropriate  standard  of 
proof  to  apply  in  considering  political  offense  claims?  Bear  in  mind  that  under  H.R. 
2643,  as  under  the  Administration  Bill,  a  political  offense  claim  may  not  be  heard — 
unless  and  until  the  court  determines  the  person  sought  is  otherwise  extraditable." 
For  the  person  sought  to  have  been  determined  otherwise  extraditable  the  court 
must  have  found  that  there  was  probable  cause  to  believe  that  the  crime  charged 
was  committed  and  that  the  person  sought  committed  it.  Bear  in  mind,  too,  that  if 
the  fugitive  then  successfully  argues  that  his  was  a  political  offense,  he  will  prob- 
ably escape  punishment  entirely,  because  the  United  States  rarely  has  jurisdiction 
over  offenses  committed  abroad.  Under  these  circumstances,  it  is,  we  submit,  entire- 
ly appropriate  to  require  that  a  political  offense  claim  be  proven  by  clear  and  con- 
vincing evidence. 

The  Department  has  one  other  substantive  suggestion  to  make  with  which,  I  sus- 
pect, the  Subcommittee  may  more  readily  agree.  H.R.  2643  now  lists  rape  as  one  of 
the  offenses  subject  to  the  extraordinary  circumstances  test.  There  are  no  conceiva- 
ble circumstances,  we  submit,  under  which  rape  could  be  properly  found  to  be  a  po- 
litical offense.  We  have  a  number  of  more  technical  drafting  suggestions  to  make, 
which  we  will  separately  convey  to  the  Subcommittee  staff. 

To  change  the  subject  for  a  moment,  I  wish  to  make  it  quite  clear  that  the  De- 
partment of  State  strongly  supports  the  position  taken  today  by  the  Department  of 
Justice  with  regard  to  the  bail  provisions  of  H.R.  2643. 

In  conclusion,  the  Department  wishes  to  take  this  opportunity  to  pay  tribute  to 
the  invaluable  role  Chairman  Hughes  has  played  in  developing  and  managing  extra- 
dition reform  legislation  in  the  House.  With  his  strong  leadership,  comprehensive 
understanding  of  the  subject,  and  willingness  to  work  with  all  interested  parties,  we 
are  confident  that  this  Subcommittee  will  report  out  a  bill  we  can  support.  We 
stand  ready  to  assist  this  important  effort  in  any  way  we  can. 

Mr.  Hughes.  Thank  you,  Mr.  McGovern. 

The  gentleman  from  Michigan. 

Mr.  Sawyer.  I  have  just  a  couple  of  questions. 

What  is  your  view  of  how  much  discretion  the  Department  would 
have  under  the  bill  to  file  an  extradition  proceedings?  Suppose  the 
Government  of  Brazil,  for  example,  wants  to  extradite  somebody 
and  presents  their  situation  to  the  Department  of  Justice,  which  as 
I  understand  they  will  be  required  to  do  under  the  new  act. 

How  much  latitude  do  you  view  the  Department  has  to  say,  "Go 
to  the  Devil,  we  don't  want  to,"  or  whether  they  are  pretty  much 
constrained  to  go  ahead  and  do  it? 

Mr.  McGovern.  Congressman,  I  don't  believe  that  this  bill  sub- 
stantially changes  the  status  quo  in  that  respect.  As  you  indicate 
to,  the  Department  of  Justice,  through  the  U.S.  attorney,  would 
represent  the  requesting  country  in  court,  which  is  the  practice  in 
almost  all  of  our  extradition  cases  now.  There  are  some  older  trea- 
ties that  permit  the  requesting  country  to  be  represented  by  pri- 
vate counsel. 

Under  this  bill  as  under  current  practice,  the  Department  of 
State  would  screen  an  extradition  request.  Furthermore,  the  De- 
partment of  Justice,  as  they  do  now,  would  under  this  bill  have  an 
opportunity  to  screen  an  extradition  request  for  formal  sufficiency, 
and  to  determine,  for  example,  whether  it  was  supported  by  proba- 
ble cause.  During  these  screenings,  the  Department  of  State  and 
the  Department  of  Justice  would  take  into  consideration  any  alle- 
gations that  a  request  was  improperly  motivated. 
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Finally,  after  a  court  had  determined  that  the  requested  person 
was  extraditable,  the  Secretary  of  State  would,  under  this  bill,  have 
the  same  discretion  that  he  does  now  to  decide  whether  or  not  it 
was  appropriate  to  surrender  the  person  sought. 

In  summary,  I  don't  believe  that  the  discretion  of  the  Depart- 
ment of  State  is  significantly  affected  by  this  bill. 

Mr.  Sawyer.  You  also  commented  on  the  standard  of  proof  dif- 
ferential. While  I  recognize  the  courts  do  draw  a  distinction  be- 
tween "clear  and  convincing"  and  "by  a  preponderance  of  the  evi- 
dence," do  you  really  think  a  judge  would  or  wouldn't,  with  the 
same  proof,  extradite  or  not  extradite  based  on  a  preponderance  or 
clear  and  convincing  evidence? 

Mr.  McGovERN.  Having  worked  in  an  appellate  court  for  many, 
many  years  I  recognize  that  with  regard  to  any  particular  set  of 
facts  it  may  not  make  a  lot  of  difference  what  standard  of  proof 
you  apply.  I  think  perhaps,  though,  that  the  imposition  of  the  clear 
and  convincing  evidence  test  would  have  kind  of  a  hortatory  sig- 
nificance, that  it  would  indicate  to  the  judge  that  it  was  a  burden 
of  some  considerable  weight. 

I  think  it  is  appropriate  to  so  indicate  to  the  court  because,  as  I 
pointed  out  in  my  prepared  testimony,  the  consequences  of  a  politi- 
cal offense  claim  being  upheld  are  quite  significant. 

It  means  that  a  person  that  the  court  has  found  in  the  extradi- 
tion proceeding  to  be  probably  guilty  of  the  offense — probable  cause 
having  been  established  that  he  committed  the  crime — would  prob- 
ably go  off  scot-free  without  any  trial  whatsoever  because  this 
country  would,  in  99  percent  of  the  instances,  have  no  jurisdiction 
over  him.  So,  I  think  it  is  appropriate  that  the  heavier  standard  be 
applied.  But  I  concede  that  in  many  cases  it  might  not  make  much 
difference. 

Mr.  Sawyer.  I  just  think  it  would  be  a  nice  thing  for  the  judge  to 
have  if  he  decides  he  is  going  to  deny  the  political  thing  on  the 
basis  that  he  doesn't  think  it  has  been  proved.  He  can  just  say  it 
wasn't  clear  and  convincing  evidence.  If  he  thinks  there  is  a  pre- 
ponderance of  the  evidence  there,  he  is  not  going  to  extradite, 
either. 

I  just  think  sometimes  we  lawyers  get  overly  fascinated  with 
these  distinctions,  but  I  think  that  is  one  we  find  pretty  difficult,  to 
have  a  given  judge  decide  two  different  ways  on  the  same  evidence 
based  on  that  being  the  criterion  in  the  statute.  I  have  tried  cases 
for  many,  many  years,  so  I  am  fairly  familiar  with  it. 

Mr.  McGovERN.  I  see  your  point,  Mr.  Sawyer.  Nevertheless,  I 
think  it  would  be  appropriate  for  the  Congress,  through  this  legis- 
lation, to  indicate  the  seriousness  with  which  this  decision  should 
be  made  and  the  relatively  heavy  burden  that  the  fugitive  should 
bear. 

Mr.  Sawyer.  I  yield  back,  Mr.  Chairman. 

Mr.  Hughes.  We  have  a  vote  on.  We  will  recess,  so  we  can  catch 
the  vote,  and  then  we  will  be  right  back.  I  am  afraid  we  are  going 
to  have  a  series  of  votes.  The  freeze  resolution  is  up,  and  I  think  we 
are  going  to  be  making  a  lot  of  trips  to  the  House  floor  today. 

[Recess.] 

Mr.  Hughes.  The  subcommittee  will  come  to  order. 
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While  we  are  waiting  for  the  gentleman  from  Florida,  let  me  ask, 
if  I  might,  of  you,  Mr.  Olsen,  do  you  have  any  figures  on  how  many 
people  sought  for  extradition  are  released  on  bail? 

Mr.  Olsen.  No;  but  I  can  secure  those  for  the  subcommittee. 

Mr.  Hughes.  Would  you  do  that?  And  also  statistics  on  how 
many,  once  released,  have  jumped  bail  or  committed  new  crimes 
while  on  bail;  also,  at  the  same  time,  how  many  American  citizens 
fall  into  either  of  those  categories;  and  the  kind  of  charges  that  are 
filed. 

You  might  also,  at  the  same  time,  give  us  some  idea  of  the 
number  of  extradition  cases  filed.  The  last  time  I  saw  it,  it  was 
about  300  to  325.  Maybe  you  can  furnish  us  with  that  information. 
Give  us  some  idea  of  the  type  of  offenses  where  requests  were 
made. 

Mr.  Olsen.  Certainly.  I  do  know  that  about  two-thirds  of  our 
cases  are  either  drug  or  narcotics  related,  serious  offenses  or  in- 
volving violence.  I  think  that  from  talking  to  the  staff  attorneys 
that  regularly  handle  these  cases,  that  in  the  overwhelming  major- 
ity of  the  other  cases,  the  fraud  cases,  the  question  of  bail  is  really 
not  so  important  an  issue,  since  the  persons  sought  in  these  cases 
either  have  ties  with  this  country  or  the  likelihood  of  flight  is  not 
particularly  viewed  as  much  of  a  risk.  It  is  really  in  the  other  area, 
but  I  will  certainly  have  this  information  pulled  together  and  pro- 
vide it  for  the  subcommittee. 

Mr.  Hughes.  You  see  what  we  want.  We  want  to  know  the  pro- 
file of  the  types  of  cases  we  are  talking  about,  so  we  can  attempt  to 
make  a  determination  as  to  how  much  risk  is  involved  in  this 
whole  bail  area.  Aside  from  the  issue  of  the  linguistics  that  we  law- 
yers get  involved  in,  I  would  like  to  see  as  a  practical  matter  what 
we  are  talking  about. 

Mr.  Olsen.  The  other  factor  that  is  perhaps  a  little  more  difficult 
to  plug  in  is  prospectively  what  we  see  happening.  One  of  the 
things  that  we  do  see  happening  as  we  begin  to  negotiate  treaties 
with  other  countries  in  the  extradition  area,  to  begin  to  establish 
better  working  relations,  and  begin  to  be  more  active  in  terms  of  a 
prosecutive  effort  in  international  drug,  narcotic  areas,  organized 
crime,  is  that  the  volume  seems  to  be  growing  geometrically. 

From  a  staffing  posture,  we  see  that  we  are  going  to  have  to  be 
increasing  our  workload  substantially.  These  are  mostly  in  cases 
where  there  is  a  short  time  fuse,  there  is  a  great  likelihood  of  flight 
or  danger  to  the  immediate  community,  that  type  of  a  problem. 
But  I  will  certainly  get  that  information. 

Mr.  Hughes.  All  right.  We  appreciate  that. 

[The  information  follows:] 

GRANTING  OF  BAIL  TO  FUGITIVES  ARRESTED  IN  THE  UNITED  STATES  FOR  EXTRADITION  TO  FOREIGN 

COUNTRIES:  1980-82 

Year  Total       ;,^^,      g^     nSs    nSls    J^     cifaens      ^^      cifoL 

arrested      ^'l'^^      ^'^^      arrest-        grant       "—     ^^^{^      granted      g^d 

™  °^"  bail  °^"  bail 

1980 

1981 


45 

17 

37.7 

33 

11 

33.3 

12 

6. 

50.0 

53 

13 

24.5 

37 

6 

16.2 

16 

7 

43.8 

43 

GRANTING  OF  BAIL  TO  FUGITIVES  ARRESTED  IN  THE  UNITED  STATES  FOR  EXTRADITION  TO  FOREIGN 

COUNTRIES:  1980-82— Continued 

3^  ^^  s  ^Er  1?  S  i  ^  S 

^"^^^        bail  bail         ^"* '         «"""       granted      arrested      ^faned  ,^ 

eo  D3II  1,311  Dan  ,,31, 

1982 51  14        27.5  33  6        18.2  18  8        44.4 

Total  1980-82 149  44        29.5         103  23        22.3  45  21        45.7 

■  There  Is  one  fugitive  of  unknown  citizenship  in  each  year  Included  in  this  category. 

Mr.  Hughes.  I  have  some  other  questions,  but  I  am  going  to  rec- 
ognize the  gentleman  from  Florida. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

I  am  just  curious  about  something,  if  one  of  you  gentlemen  can 
answer  this.  With  which  major  countries  in  terms  of  population, 
economy  or  strategic  location  do  we  not  have  treaties  at  the 
present  time? 

Mr.  Olsen.  The  Department  of  Justice  has  prepared  a  publica- 
tion that  lists  the  countries  that  we  have  treaties  with,  as  well  as 
other  information.  We  could  certainly  go  down  that  and  extract 
which  countries  we  do  not  have  agreements  with  I  think  within  a 
day  or  two. 

Mr.  Smith.  Do  we  have  any  glaring  examples  of  nontreaty  status 
with  certain  countries? 

Mr.  Olsen.  Ireland. 

Mr.  Smith.  We  have  no  extradition  treaty  with  Ireland? 

Mr.  McGovERN.  That  is  one  example.  That,  however,  may  be 
remedied  pretty  soon.  I  am  due  to  leave  in  a  week  for  Ireland,  and 
we  hope  to  be  able  to  complete  our  extradition  treaty  negotiations 
with  Ireland  at  that  time. 

I  confess  that  I  cannot  give  you  a  satisfactory  answer,  trying  to 
go  through  all  of  the  major  countries  in  the  world  and  picking  out 
which  ones  we  might  not  have  a  treaty  with. 

Mr.  Smith.  What  accounts  for  the  major  increases?  Mr.  Olsen,  on 
page  2  of  your  testimony  you  noted  338  extradition  cases  in  1982  as 
opposed  to  the  seventies,  where  we  were  doing  just  a  few  a  year. 
What  are  we  attributing  that  increase  to? 

Mr.  Olsen.  I  don't  think  there  is  any  one  thing  that  you  can 
point  your  finger  at,  but  it  seems  to  be  an  overall  recognition  that 
there  is  a  greater  need  for  international  law  enforcement  coopera- 
tion. The  world  is  getting  smaller,  and  it  is  much  easier  to  perpe- 
trate crimes  through  the  use  of  different  jurisdictions. 

What  we  have  found  is  that  by  going  out  and  discussing  infor- 
mally or  formally  with  other  countries  just  the  problems  that  we 
are  facing  and  telling  them  what  our  needs  are  and  how  can  we 
help  them,  that  there  is  an  almost  explosion  of  recognizing  the 
problems,  wanting  to  work  together  and  solve  the  problems. 

I  think,  too,  that  the  United  States  was  perhaps  ahead  of  the 
world  in  terms  of  drug-related  problems  and  that  now  that  problem 
is  becoming  more  and  more  international  in  nature.  We  see  that 
we  are  all  potentially  exposed,  and  that  the  only  way  we  can  begin 
to  get  some  control  on  it  in  a  way  that  doesn't  expose  the  rest  of 
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our  society  to  these  problems  is  by  working  together  by  an  interna- 
tional community  effort.  That  is  where  we  seem  to  get  more  and 
more  statements  of  recognition  by  foreign  countries  to  want  to  co- 
operate. 

Mr.  Smith.  Do  we  have  more  requests  for  extradition  emanating 
from  our  end  or  more  requests  from  the  foreign  governments,  at 
the  present  time? 

Mr.  Olsen.  We  certainly  have  more  requests  from  our  end  rela- 
tive to  what  we  had  before.  We  have  more  requests  from  foreign 
governments  to  the  United  States  than  we  had  before.  I  don't  know 
in  comparing  which  one  is  greater.  My  sense  of  it  is  that,  as  is  usu- 
ally the  case,  the  U.S.  requests  are  usually  greater. 

We  are  also  finding  that  many  of  our  State  and  Federal  prosecu- 
tors are  now  becoming  aware  that  it  is  possible  to  get  information 
from  abroad,  thereby  to  make  cases,  and  as  we  make  better  cases, 
then  we  are  able  to  make  extradition  requests  for  people  who  have 
become  fugitives  from  the  United  States. 

Mr.  Smith.  In  relation  to  the  drug  situation,  which  obviously  is 
at  least  one  of  the  things  spurring  the  increase,  in  the  area  of 
South  America,  which  I  would  imagine  is  the  most  fertile  area  for 
our  requesting  extradition,  are  we  finding  those  countries  to  be  re- 
ceptive to  our  requests  and  are  they  cooperating  in  their  judicial 
system  and  through  their  foreign  departments  with  our  requests? 
Are  we  running  into  some  brick  walls,  like  we  used  to:  Colombia, 
Venezuela,  Argentina,  Bolivia? 

Mr.  Olsen.  I  see  that  we  are  making  progress,  particularly  at  the 
police  level,  in  the  form  of  getting  information  about  where  people 
may  be,  locating  them,  and  attempting  to  secure  their  extradition 
back  to  the  United  States  to  stand  trial;  that  we  get  more  assist- 
ance now  in  the  form  of  information  and  evidence  that  we  can  use 
in  our  courts  against  a  lot  of  these  people. 

By  developing  and  actually  being  able  to  complete  the  investiga- 
tion, we  are  able  to  make  more  extradition  requests.  There  is  a  tre- 
mendous interrelationship  there,  that  we  are  also  providing  infor- 
mation to  foreign  countries  and  assisting  them. 

I  know,  for  example,  one  area  that  is  rather  unique  is  what  the 
Swiss  are  doing  now  in  terms  of  assistance  in  the  drug  area.  They 
now  are  freezing  accounts  and  prohibiting  any  movement  of  bank 
accounts  where  information  has  been  brought  to  their  attention 
that  the  accounts  are  being  used  by  people  who  are  engaged  in  nar- 
cotics trafficking.  By  holding  judicial  proceedings  in  Switzerland, 
they  are  actually  causing  forfeiture  of  those  accounts. 

Mr.  Smith.  To  whose  benefit?  The  Swiss  Government? 

Mr.  Olsen.  It  is  a  strictly  Swiss  Government  initiative.  It  is  a 
Swiss  judicial  proceeding. 

Mr.  Smith.  So  that  even  if  the  United  States  were  the  victim  or 
its  citizens  were  the  victims  and  a  large  amount  of  money  was  fun- 
neled  out  of  the  United  States  from  drug  transactions,  the  Swiss 
Government,  through  the  information  we  supply  them,  are  ulti- 
mately the  beneficiaries  of  these  large  amounts  of  cash?  Nobody 
opens  up  Swiss  bank  accounts  for  a  few  hundred  dollars,  so  there 
must  be  large  amounts  of  cash  involved. 
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Mr.  Olsen.  Yes;  but  it  is  not  in  areas  where  we  have  identifiable 
U.S.  victims.  We  don't  have  in  drug  cases  victims  who  are  identi- 
fied  

Mr.  Smith.  I  use  that  term  advisedly,  you  must  understand. 

Mr.  Olsen.  Right.  We  look  at  this  as  a  rather  dramatic,  innova- 
tive approach  on  the  part  of  the  Swiss  to  cooperate  in  a  way — it 
takes  the  profit  out  of  it.  On  the  issue  of  whether  we  get  it  or  they 
get  it,  my  argument  has  been  to  all  of  our  lawyers,  listen,  that  is 
the  incentive  and  the  carrot  for  the  Swiss  to  help  in  part. 

If  that  works,  fine.  We  have  asked  other  countries  to  look  to 
their  own  legal  institutions  to  see  whether  or  not  they  can  do  that. 
They  are  doing  the  same  thing:  looking  at  it  to  decide  how  that  can 
work.  That  is  part  of  the  whole  international  cooperative  effort. 

Mr.  Smith.  I  have  one  last  question.  You  talked  to  me  about  local 
police  cooperation  in  other  countries.  I  asked  you  about  cooperation 
of  the  foreign  departments  of  their  countries,  their  comparable 
state  departments,  and  the  court  system  with  reference  to  our  ex- 
tradition requests  to  them. 

Are  we  seeing  cooperation  at  that  level?  Not  at  the  local  police 
level,  but  the  higher  up  level. 

Mr.  Olsen.  Yes;  I  am  saying  at  both  levels. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  Thank  you. 

Mr.  McGovern,  a  large  number  of  extradition  treaties  to  which 
the  United  States  is  a  party  contain  provisions  allowing  the  United 
States  to  decline  to  extradite  a  person  who  establishes  a  defense 
based  on  double  jeopardy  or  immunity  from  prosecution. 

Should  these  procedural  protections  be  extended  by  statute  to  all 
extradition  proceedings? 

Mr.  McGovern.  I  am  trying  to  recall.  Chairman  Hughes,  wheth- 
er that  might  have  been  one  of  the  questions  that  was  asked  by  the 
subcommittee  last  year.  In  the  questions  that  the  subcommittee 
asked  the  administration  witnesses  following  the  extradition  hear- 
ings last  year,  the  followup  written  questions,  that  was  one  of  the 
questions.  It  was  question  No.  4.  Rather  than  take  the  subcommit- 
tee's time  now  to  repeat  our  answer  I  would  direct  your  attention 
to  the  report  of  the  hearings  before  the  subcommittee  on  H.R.  5227, 
"The  Extradition  Reform  Act  of  1981." 

Mr.  Hughes.  Your  response  would  be  the  same  as  last  year? 

Mr.  McGovern.  Yes,  it  would  be.  The  answers  appear  beginning 
at  page  169.  That  particular  answer  would  be  on  pages  169  and  170 
in  brief,  the  administration  does  not  believe  that  statutory  provi- 
sions mandating  denial  of  extradition  on  grounds  of  double  jeop- 
ardy on  immunity  from  prosecution  are  necessary  or  wise. 

Mr.  Hughes.  Should  an  extradition  bill  provide  procedures  for 
cases  where  more  than  one  country  requests  an  extradition?  As 
you  know,  H.R.  2643  sets  forth  such  procedures  in  one  section  of 
the  bill.  What  is  your  opinion  of  that  particular  provision? 

Mr.  McGovern.  Again,  as  I  recall,  that  was  a  question  that  was 
asked  of  the  administration  witnesses  last  year.  Again,  as  I  recall, 
the  administration  took  the  position  that  it  was  not  necessary  for 
there  to  be  a  provision  on  this  point  because  it  was  covered  by 
many  of  the  extradition  treaties  that  we  have.  We  felt  largely  it 
would  be  redundant. 
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Mr.  Hughes.  Correct  me  if  I  am  wrong.  Not  all  of  the  treaties  do 
provide  for  that.  In  last  year's  bill  there  was  no  such  provision.  We 
do  have  one  in  this  year's  bill,  so  my  question  is,  as  long  as  all  the 
treaties  do  not  contain  such  provision,  would  it  not  be  advisable  to 
so  provide? 

Mr.  McGovERN.  Again,  I  would  refer  the  committee  to  the  an- 
swers provided  by  the  administration  witnesses  last  year.  I  believe 
that  was  question  seven.  The  answer  to  that  question  appears  on 
page 

Mr.  Hughes.  Why  don't  you  be  redundant  and  tell  me  what  your 
position  is? 

Mr.  McGovERN.  On  page  171  of  the  report  of  hearings  of  this 
subcommittee  on  H.R.  5227  the  administration  answered  at  that 
time: 

When  the  United  States  receives  extradition  requests  for  the  same  person  from 
two  or  more  countries,  the  Secretary  of  State  decides  which  nation's  request  will  be 
given  priority.  The  starting  point  for  the  Secretary's  analysis  is  always  the  terms  of 
the  applicable  extradition  treaties. 

Many  of  our  treaties  provide  that  the  preference  be  given  to  the  request  received 
first.  Others  provide  priority  to  the  country  whose  request  involves  the  more  serious 
offense.  Still  others  contain  lists  of  factors  to  be  considered  in  deciding  the  issue. 
Some  simply  acknowledge  the  discretion  of  the  requested  state  to  decide  the  issue. 

If  the  treaties  do  not  contain  an  answer  or  are  themselves  in  conflict,  the  Secre- 
tary considers  a  wide  variety  of  factors  ranging  from  the  comparative  likelihood  of 
each  request's  success  on  the  merits  to  the  probable  disposition  of  the  fugitive  after 
surrender.  The  Secretary  may  always  weigh  the  state  of  our  diplomatic  relations 
with  each  of  the  countries  involved. 

We  do  not  believe  that  the  list  of  factors  contained  in  the  OAS  convention  should 
be  inserted  in  the  statute. 

Which  was  incorporated  in  your  question  last  year. 
There  are  several  reasons  for  this  view. 

Then  we  go  on  to  list  those  reasons. 

I  think  it  only  fair  to  say,  however,  that,  as  I  recall,  the  relevant 
provision  incorporated  in  the  legislation  this  year  lists  the  factors 
set  forth  in  applicable  treaty  provision  as  the  first  set  up  factors  to 
be  considered. 

Insofar  as  the  treaty  provision  is  given  deference,  I  think  that 
would  largely  remove  any  objections  that  we  had.  Nevertheless,  I 
would  have  to  maintain  the  position  that  we  have  taken  before  on 
the  record,  that  we  don't  think  that  it  is  necessary  that  there  be 
such  a  provision  in  the  legislation. 

Mr.  Hughes.  Should  extradition  proceedings  be  stayed  with  re- 
spect to  a  person  who  has  sought  political  asylum  until  there  has 
been  final  action  on  the  asylum  application? 

Mr.  McGovERN.  Thank  you,  Mr.  Congressman.  That  is  another 
question  that  was  asked  of  us  last  year.  If  I  may,  I  will  provide  the 
answer  that  we  did  at  that  time,  which  appears  at  page  176  of  the 
report  of  this  subcommittee's  hearings  on  H.R.  5227. 

Mr.  Hughes.  If  you  could  shorten  it  and  just  tell  us  how  your 
position  is  this  year.  You  had  a  lot  of  positions  last  year,  but  you 
changed  some  of  them. 

Mr.  McGovERN.  We  did  change  some  of  them. 

Mr.  Hughes.  Our  positions  are  much  more  similar  this  year  that 
they  were  last  year  about  this  time. 
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Mr.  McGovERN.  I  recognize  that,  and  I  think  that  indicates  a 
spirit  of  admirable  flexibiUty  on  the  part  of  both  of  the  legislative 
and  executive  branches. 

Mr.  Hughes.  It  sure  does.  We  look  forward  to  continuing  to  work 
with  you. 

Maybe  you  could  just  briefly  tell  me,  What  is  your  general  posi- 
tion with  regard  to  political  asylum?  Should  those  proceedings  be 
stayed? 

Mr.  McGovERN.  Our  position  is  that  extradition  proceedings 
should  not  be  stayed  until  final  action  is  taken  on  an  asylum  appli- 
cation. 

Mr.  Hughes.  They  should  not  be. 

I  realize  that  we  dealt  with  the  rule  of  specialty  last  time.  Should 
any  extradition  legislation  include  the  rule  of  specialty? 

Mr.  McGovern.  Again,  we  don't  feel  that  it  is  necessary  that  the 
rule  of  specialty  be  provided  for  by  the  statute. 

Mr.  Hughes.  Do  I  take  it  from  that  that  if  a  rule  of  specialty  is 
spelled  out,  it  would  not  do  any  particular  violence  to  the  law? 

Mr.  McGovern.  Our  position  is  that  it  is  redundant,  but  since 
the  treaties  have  such  a  provision,  a  properly  drafted  provision 
would  not  be  objectionable. 

Mr.  Hughes.  Mr.  Olsen,  one  of  the  problems  that  Justice  has  a 
great  deal  of  concern  with,  as  I  understand  it,  is  the  bail  provision. 
Maybe  you  can  tell  me  what  it  is  about  the  "special  circumstances" 
test  that  has  been  carved  out  by  the  courts  on  a  case-by-case  basis 
that  gives  you  such  assurance  that  you  would  rather  stay  with  that 
than  try  to  develop  a  procedure  that  is  legislative,  that  is  balanced 
and  based  upon  experience.  That  is  what  we  have  tried  to  do  with 
the  standard  that  we  have  set  forth  in  the  bill. 

Mr.  Olsen.  Having  spent  quite  a  bit  of  time  on  this  issue,  I  think 
the  theory  and  where  we  have  developed  our  position  is  based  on 
years  of  practical  experience  and  knowing  that  the  courts  are 
really  going  to  be  applying  standards  that  they  are  very  familar 
and  confortable  with,  basically  a  facts  and  circumstances  test. 

There  is  nothing  magical  about  what  factor  is  going  to  be  more 
important  in  any  one  particular  case.  That  will  depend.  The  judges 
who  will  be  looking  at  bail  issues  in  the  extradition  area  do  this 
day  in  and  day  out.  In  a  sense,  they  truly  become  expert  in  it. 

They  are  also  traditionally  recognized  as  the  vanguard  of  politi- 
cal and  individual  rights  and  liberties,  which  is  one  reason  why  I 
think  there  is  a  tremendous  movement  to  place  the  political  of- 
fense exception  in  the  courts,  and  not  someplace  else. 

It  is  rather  anomalous  to  me  that  there  would  be  the  position 
that  the  courts  ought  to  decide  political  offense,  because  they  are 
really  going  to  be  looking  out  to  protect  the  individual.  At  the 
same  time,  you  don't  want  to  give  that  same  judge  the  authority  to 
decide  whether  to  release  that  person  on  bail  or  keep  him  in  custo- 

On  the  question  of  whether  or  not  there  is  some  kind  of  unrea- 
sonable detainer  because  there  has  not  been  some  probable  cause 
established  for  detaining  them,  I  think  what  we  have  to  recognize 
is  that  before  we  get  the  request  a  foreign  government  has  made  a 
decision  to  seek  the  extradition  for  an  offense  that  is  serious  in 
nature,  that  they  are  going  to  meet  the  test  of  the  U.S.  law  as  well 
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as  the  treaty  obligations,  and  that  we  are  responding  as  a  matter  of 
comity  to  that  foreign  country 

Mr.  Hughes.  I  understand  all  that. 

Mr.  Olsen  [continuing].  And  that  some  other  magistrate  or  the 
equivalent  has  made  some  decision  about  the  guilt  or  innocence 
enough  to  warrant  that  request  coming  over.  I  think  that  what  we 
are  really  saying  is  that  the  United  States  in  extradition  requests 
is  responding. 

We  are  in  the  middle  of  the  proceeding.  We  only  have  as  much 
information  as  we  get  according  to  what  is  required  by  the  treaty, 
not  according  to  what  may  be  necessary  for  bail.  We  are  not  trying 
the  issue  on  guilt  or  innocence.  We  are  only  trying  to  establish 
probable  cause,  to  believe  this  is  the  person  who  maybe  committed 
the  offense. 

Mr.  Hughes.  Isn't  that  going  to  be  a  problem  no  matter  whether 
you  use  a  special  circumstance  test  or  whether  you  use  a  test  as  set 
forth  in  the  bill,  where  for  10  days  the  defendant  has  the  burden  of 
establishing  that  he  or  she  is  not  a  flight  risk,  doesn't  present  a 
danger,  or  has  sufficient  ties  to  the  community  and  so  forth,  and 
that  after  10  days  it  switches  to  the  government? 

Isn't  that  going  to  still  be  a  practical  problem  no  matter  what 
test  you  use? 

Mr.  Olsen.  I  just  don't  think  that  as  a  practical  matter  we  are 
really  going  to  be  able  to  get  that  information  from  foreign  coun- 
tries in  10  days  or  in  some  other  period  of  time.  You  are  going  to 
actually  change  the  nature  of  the  proceedings  itself. 

Mr.  Hughes.  It  seems  to  me  that  as  a  practical  matter  the  court 
is  going  to  look  at  the  available  evidence,  whether  it  is  a  special 
circumstance  test  or  whether  it  is  the  test  that  we  have  set  forth  in 
the  bill  to  make  a  determination  on  just  what  evidence  is  intro- 
duced about  whether  the  person  is  a  flight  risk. 

I  think  judges  have  demonstrated  that  they  are  aware  that  there 
is  more  at  stake  than  just  the  question  of  whether  the  defendant 
will  flee.  It  is  the  question  of  comity  with  other  countries.  Our  own 
credibility  is  on  the  line  when  we  are  requested  to  produce  a  de- 
fendant and  we  mess  up  and  we  can't  produce. 

In  the  final  analysis,  isn't  the  court  going  to  take  that  into  ac- 
count in  the  same  way  that  Hal  Sawyer  asks  about  "clear  and  con- 
vincing" as  opposed  to  a  "preponderance"  test?  Aren't  we  talking 
about  semantics  more  than  anything? 

Mr.  Olsen.  I  think  in  the  case  of  the  clear  and  convincing  test  on 
the  political  offense  exception  what  we  are  talking  about  is  sending 
a  clear  message  to  the  courts  that  yes,  on  the  issue  of  probable 
cause  and  those  issues  that  have  to  be  resolved  before  you  get  into 
political  offense,  you  do  have  a  different  standard  or  threshold.  But 
this  area  is  of  more  significance  to  the  United  States  of  America, 
and  we  are  sending  a  message  to  the  courts  to  not  just  balance. 

On  the  issue  of  bail,  I  think  we  are  much  closer  together  in 
terms  of  our  position.  I  think,  for  example,  that  having  the  facts 
and  circumstances  defined  in  the  definitions  does  provide  guidance. 
I  don't  have  any  trouble  with  that.  I  think  in  terms  of  what  hap- 
pens initially  with  the  proceeding,  as  long  as  it  is  based  on  reason, 
that  makes  a  great  deal  of  sense  to  me,  that  the  court  then  takes 
over. 
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What  I  have  difficulty  with  is  that  within  some  10-day  mechani- 
cal period  of  time  the  rules  are  somehow  going  to  change  and  now 
we  are  going  to  be  shifting. 

Mr.  Hughes.  It  is  working  on  the  assumption,  Mr.  Olsen,  that  in 
this  day  of  telecommunications — and  we  are  not  talking  about  the 
old  steamboats — the  jurisdiction  that  makes  the  request,  that  has 
all  the  information,  has  to  work  with  the  Department  of  Justice.  I 
wouldn't  assume  you  would  bring  an  extradition  case  until  you  are 
ready  to  move  to  begin  with. 

It  seemed  to  me  today  10  days  would  be  a  pretty  adequate  period 
of  time  to  get  the  necessary  information.  If  anybody  is  at  a  disad- 
vantage, it  would  seem  to  be  the  defendant,  who  might  be  present 
outside  that  jurisdiction,  not  aware  of  all  the  circumstances,  and 
perhaps  not  have  been  back  in  the  jurisdiction  of  the  requesting 
State  for  a  long  period  of  time. 

I  wouldn't  think  that  the  requesting  State  would  be  at  a  disad- 
vantage, and  certainly  there  are  no  impediments  to  that  jurisdic- 
tion, working  with  the  Justice  Department,  furnishing  you  the  in- 
formation that  you  need. 

Mr.  Smith.  Mr.  Chairman,  would  you  yield  for  a  second? 

Mr.  Hughes.  I  would  be  happy  to  yield. 

Mr.  Smith.  Would  you  be  getting  basically  to  the  point  that  if  in 
fact  the  request  for  extradition  is  made  and  somehow  the  attempt 
for  further  information  to  allow  the  court  to  make  a  determination 
on  the  question  of  bail  would  get  hung  up  at  some  point  in  the  pro- 
ceeding between  us  and  a  foreign  country,  where  people  could 
really  languish  in  jails  for  long  periods  of  time,  at  a  period  when 
we  really  have  no  ability  to  pull  them  out  of  that  situation  without 
their  shifting  the  burden  to  the  State  to  determine  whether  or  not 
that  person  is  a  flight  risk.  It  seems  to  me  under  your  theory,  in 
fact,  there  could  be  a  deliberate  absence  of  flow  of  information, 
causing  people  to  remain  incarcerated  when  they  might  otherwise 
be  releasable;  that  your  logic  would  be  that  if  the  other  country  re- 
questing extradition  fails  to  cooperate  at  that  point  in  time,  then  in 
fact  there  is  a  shift  of  the  burden,  and  the  people  who  are  languish- 
ing might  be  able  to  get  out  if  they,  in  fact,  are  not  provable  as  a 
special  risk. 

Mr.  Olsen.  Congressman,  I  am  not  aware  of  any  situation  that 
you  address  your  question  to,  where  someone  has  languished  in  jail 
or  been  incarcerated  for  a  substantial  period  of  time  while  we  are 
working  out  and  trying  to  get  information  on  that  type  of  an  issue. 

The  extradition  proceedings  are  perhaps  slightly  different  in  that 
at  the  point  in  time  that  the  United  States  is  prepared  to  file  ex- 
tradition papers  in  court,  those  papers  have  already  been  reviewed 
and  evaluated  by  two  separate  Departments  of  the  Federal  Govern- 
ment: The  State  Department  and  the  Justice  Department.  There- 
fore, at  that  point  in  time  we  are  ready  to  go  forward. 

Mr.  Hughes.  I  have  to  stop  you  there.  We  have  a  vote  to  catch.  I 
apologize.  We  will  pick  up  where  we  are  when  we  come  back. 

The  hearing  is  recessed. 

[Recess.] 

Mr.  Hughes.  The  subcommittee  will  come  to  order. 

I  apologize  again  for  that  delay.  Mr.  Olsen,  you  were  in  the 
middle  of  responding  to  Mr.  Smith. 
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Mr.  Olsen.  Thank  you,  Mr.  Chairman. 

I  think  that  what  is  probably  a  more  effective  alternative  is  to 
have  a  legislative  message  to  the  courts  in  this  area  of  bail  that 
gives  them  some  guidance  about  what  can  and  can't  be  done. 

I  think  that  attempting  to  outline  the  various  facts  and  circum- 
stances that  the  court  ought  to  take  into  consideration  without 
there  being  any  necessary  weighting  to  any  of  the  particular  items 
would  be  helpful,  but  I  think  that  the  history  of  bail  proceedings  in 
our  courts  is  really  one  where  regardless  of  what  happens  on  day 
one,  the  defendant  or  the  requested  person,  in  this  case,  can  always 
come  back  to  the  court  and  renew  that  request. 

We  were  discussing  during  the  break  some  of  the  problems  that 
might  come  up,  for  example,  in  terms  of  what  kind  of  information 
might  even  be  possible  within  this  10-day  period  of  time.  One  of 
them,  for  example,  would  be  a  cable,  nothing  more,  simply  a  cable 
from  a  foreign  government,  whatever  the  law  enforcement  agency 
is,  perhaps  even  through  Interpol,  that  would  be  of  the  kind  and 
character  that  a  court  in  this  country  would  want  or  could  use  for 
purposes  of  bail. 

I  think  the  problems  are  very  practical  ones,  but  I  think  in  terms 
of  where  the  bulk  of  our  requests  and  where  our  extradition  mat- 
ters are,  I  think  that  the  statistics  will  show  that  the  bulk  of  them 
come  from  Canada,  West  Germany,  and  the  United  Kingdom;  that 
in  terms  of  a  management  problem  or  a  problem  with  the  courts,  I 
really  don't  see  that  there  is  any  question  about  the  integrity  of 
those  legal  institutions. 

Mr.  Hughes.  Wouldn't  you  have  the  same  practical  difficulty 
whether  you  use  the  special  circumstances  test  or  the  test  set  forth 
in  the  bill  or  some  modification  of  that?  In  the  first  place,  I  would 
think  that  Justice  would  not  move  ahead  with  an  extradition  pro- 
ceeding until  you  had  sufficient  information  to  actually  file  a  com- 
plaint and  secure  a  summons  or  a  warrant,  to  begin  with. 

Mr.  Olsen.  Yes. 

Mr.  Hughes.  Second  of  all,  the  information  bearing  on  the  ques- 
tion of  bail  is  going  to  be  the  same  whether  you  use  the  special  cir- 
cumstance test  or  the  standards  set  forth  in  the  bill.  We  have  a 
mechanism  we  have  never  had  before  which  permits  the  Justice 
Department  to  appeal  a  decision  if,  in  fact,  you  are  not  in  accord 
with  a  court's  decision.  You  run  the  same  risk,  under  the  special 
circumstance  test,  in  fact,  maybe  even  a  greater  risk,  because  of  its 
vagueness. 

I  would  venture  to  say  that  one  of  these  days  you  will  go  before  a 
judge  who  is  going  to  give  you  a  decision  that  is  not  to  your  liking. 
I  would  think  there  is  more  likelihood  of  that  happening  with  the 
special  circumstance  test  than  where  you  try  to  develop  a  standard, 
create  the  burden  of  going  forward  and  indicate  who  has  it.  It 
would  seem  that  the  formula  that  we  have  set  forth  in  the  bill 
would  be  less  likely  to  end  up  with  a  disaster  on  the  State  Depart- 
ment's hands,  and  Justice's,  than  under  the  very  ambiguous  special 
circumstance  approach. 

Mr.  Olsen.  The  special  circumstance  test  is  not  a  metaphysical, 
theoretical  concept.  It  is  one  that  we  think  is— and  I  think  the  sub- 
committee would  agree — really  one  that  when  you  look  at  each 
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case,  based  on  all  the  various  circumstances  and  factors  and  tests 
that  we  have  attempted  to  put  into  the  various  bills 

Mr.  Hughes.  How  would  you  describe  the  difference  between 
that  and  what  we  have  tried  to  set  up  in  the  bill?  The  only  thing 
we  have  done  in  the  bill  is  we  have  said: 

Look,  Mr.  or  Ms.  Defendant,  it  is  your  responsibility  during  the 
first  10  days.  During  that  period  of  time  you  have  more  of  an  op- 
portunity to  develop  information  which  would  give  us  your  back- 
ground. Tell  us  your  family  ties,  your  employment  ties,  and  other 
circumstances  which  would  bear  on  the  relevant  issues.  After  that 
10-day  period  of  time,  the  Government  should  have  ample  informa- 
tion to  move  ahead. 

The  burden  is  the  only  thing  that  I  see  as  a  practical  matter  is 
going  to  make  any  difference,  except  that  what  we  have  endeav- 
ored to  do  is  provide  a  format  and  a  procedure  to  be  followed. 

Mr.  Olsen.  I  think  you  are  correct  that  the  shifting  of  the 
burden  is  really  the  focus  of  the  issue  in  the  bail  area.  In  terms  of 
my  own  background,  sometimes  we  have  gotten  tired  of  the 
number  of  requests  that  an  individual  defendant  may  make  for  re- 
newing a  request  for  a  reduction  of  bail  or  release  on  his  own  re- 
cognizance, but  I  have  always  been  impressed  that  the  courts  are 
always  willing  to  give  that  person  the  opportunity  to  make  that  re- 
quest. 

As  long  as  the  individual  has  that  opportunity  in  this  area,  I 
have  remained  convinced  that  he  or  she  should  have  the  burden  of 
coming  forward  with  evidence  or  information  about  the  ties  he  or 
she  may  have  in  the  United  States  which  we,  at  the  present  time, 
have  no  institutional  ability  to  secure. 

We  would  have  to  literally  open  up  an  investigation  to  find  out 
who  that  person  is  and  what  they  are  doing  in  the  United  States 
with  respect  to  the  ties,  business  activities,  and  things  like  that, 
and  would  face  some  rather  insurmountable  barriers. 

Mr.  Hughes.  Let  me  just  carry  that  to  its  practical  conclusion. 
Let's  say  a  defendant  is  not  cooperative  and  it  is  hard  to  find  any 
information  about  this  individual.  You  can't  find  out  where  he  is 
employed,  you  can't  find  out  any  family  circumstances,  can't  deter- 
mine really  how  long  he  has  been  in  the  country. 

Under  those  circumstances,  isn't  that  sufficient  for  any  court  to 
determine  that  a  defendant  would  be  a  high  risk? 

Mr.  Olsen.  There  were  a  number  of  cases  that  I  recall  bail  situa- 
tions in  Berkeley,  Calif.,  where  the  person  coming  before  the  court 
was  described  as  nothing  more  than  male/white/nomad.  The  courts 
rather  uniformly  restricted  the  access  of  those  people  to  early  re- 
lease, until  they  had  some  idea  that  the  persons  would  be  likely  to 
appear  back  in  court. 

I  agree  with  you  in  terms  of  the  question  that  you  have  asked, 
that  the  courts  would  instinctively  react  that  way.  I  am  just  a  little 
troubled  by  this  10-day  requirement  and  that  somehow  the  burden 
is  going  to  shift. 

It  seems  to  me  that  the  requested  person  really  is  a  repository  of 
the  information  that  is  needed  in  terms  of  his  or  her  ties  in  the 
United  States.  We  act  really  only  as  an  intermediary  of  a  treaty 
partner  attempting  to  establish  nothing  more  than  probable  cause. 
Our  responsibilities  are  really  very  limited  in  that  respect. 
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Beyond  that,  we  do  then  become  obligated  to  do  more  than  that 
and  to  change  some  of  the  rules.  The  rules  really  in  the  area  of 
nonviolent  criminal  activity  are  with  respect  to  people  that  we  are 
trying  to  make  a  decision  about  the  likelihood  they  will  flee,  the 
con  artist,  if  you  will. 

The  other  cases,  the  case  involving  violent  crimes,  the  cases  in- 
volving drug  activity  I  think  the  courts  have  a  pretty  good  handle 
on.  In  the  United  States,  when  you  have  persons  accused  who  are 
U.S.  citizens  or  clearly  have  U.S.  ties,  who  are  accused  of  crimes 
involving  fraud,  there  is  very  little  likelihood  that  they  pose  a 
threat  to  the  community  or  that  they  are  going  to  flee. 

In  the  international  transaction  area,  you  do  have  very  different 
concepts  because  there  the  people  may  be  very  likely  to  have  ties 
or  the  ability  to  get  outside  the  United  States  and  to  flee  to  either 
a  nontreaty  country  or  someplace  else.  That  presents  some  rather 
difficult  problems. 

Mr.  Hughes.  That  presents  problems  now.  Under  the  present 
special  circumstances  test,  that  presents  a  problem.  There  is 
always  that  risk.  What  I  understand  you  have  some  concern  with  is 
the  10-day  presumption,  that  after  10  days  you  will  have  sufficient 
information  to  carry  the  burden.  That  is  where  your  trouble  stems 
from,  as  I  understand  it. 

Mr.  Olsen.  Yes,  sir. 

Mr.  Hughes.  Let  me  ask  you  this,  Mr.  McGovern.  It  is  very  diffi- 
cult, as  you  know,  to  define  the  concept  of  political  offense.  The  ap- 
proach taken  by  the  legislation  in  both  the  House  and  the  Senate 
has  been  to  define  instead  what  is  not  a  political  offense. 

Even  so,  there  is  concern  that  by  excluding  certain  conduct  from 
the  reach  of  the  political  offense  doctrine  we  may  exclude  other 
conduct  that  has  traditionally  been  protected;  for  example,  by  ex- 
cluding crimes  of  violence,  such  as  acts  of  violence  committed  by  a 
handgun,  except  in  extraordinary  circumstances. 

By  so  defining  and  excluding,  are  we  making  the  exclusion  too 
narrow?  Let  me  give  you  a  for  instance.  Suppose  Mr.  Walesa  is  im- 
prisoned in  Poland,  he  uses  a  handgun  to  escape  and  someone  is 
injured  in  the  process.  Should  that  be  considered  a  political  of- 
fense? 

Mr.  McGovern.  Mr.  Chairman,  I  hope  that  you  will  not  insist 
that  I  judge  a  hypothetical  situation. 

Mr.  Hughes.  Let's  do  it  without  naming  an  individual.  Let  me 
rephrase  the  question.  Let's  take  an  individual  in  a  Third  World 
country,  who  obviously  has  been  singled  out  by  the  government, 
and  who  is  part  of  a  widespread  movement  within  that  country  to 
try  to  change  some  of  the  human  rights  and  other  violations  in  the 
country.  The  person  is  constantly  harassed  by  officials  in  that 
country,  is  finally  imprisoned,  without  any  basis,  any  charges,  and 
escapes,  using  a  handgun,  and  one  of  the  jailers  is  shot  during  the 
process,  and  the  person  makes  his  or  her  way  to  this  country. 

Should  that  be  considered  a  political  offense? 

Mr.  McGovern.  I  think  one  needs  to  take  into  consideration  a 
large  number  of  factors,  which  you  have  alluded  to  in  stating  your 
hypothetical,  one  being  the  nature  of  the  country  involved. 

I  think  that  one  of  the  primary  considerations  must  be  whether 
there  is  access  in  that  country  to  channels  of  legitimate  dissent; 
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whether  there  is  free  speech,  the  opportunity  to  work  peacefully 
for  political  change.  For  example,  insofar  as  there  is  no  access  to 
political  mechanisms  to  achieve  a  group's  political  goals;  insofar  as 
a  person  who  seeks  peacefully  to  work  for  political  change  finds 
himself  without  cause  imprisoned;  insofar  as  a  person  who  is  so  im- 
prisoned has  no  opportunity  to  defend  himself  in  a  legal  proceed- 
ing; or  insofar  as  the  legal  proceeding  is  motivated  not  by  legiti- 
mate criminal  concerns  but  by  political  motivation;  one  may  con- 
clude that  a  person  has  been  driven  by  extraordinary  circum- 
stances to  commit  a  criminal  act  and  that  a  political  offense  claim 
should  be  upheld. 

To  respond  to  your  initial  question,  does  the  test  that  is  estab- 
lished by  the  bill  that  is  being  considered  today  permit  one  to  con- 
sider the  factors  that  should  be  considered  in  determining  whether 
or  not  the  political  offense  exception  should  apply,  I  think  the 
answer  is  "y^s." 

I  hope  I  have  been  responsive. 

Mr.  Hughes.  It  was  a  long  way  around  the  Maypole,  but  if  I  un- 
derstand what  you  have  said,  working  on  the  assumption  that  in 
that  country  there  is  no  way  to  appeal,  that  obviously  they  are  in- 
volved in  a  political  movement,  trying  to  express  not  just  their  sen- 
timents, but  other  political  sentiments  within  the  community, 
given  all  those  circumstances,  where  the  structure  of  the  country 
doesn't  permit  that  type  of  free  expression,  that  there  is  sufficient 
flexibility  in  the  statute  to  consider  that  a  political  offense? 

Mr.  McGovERN.  I  think  there  is  sufficient  flexibility.  For  exam- 
ple  

Mr.  Hughes.  Let  me  take  it  one  step  further.  Suppose  the  indi- 
vidual that  is  shot  in  attempting  to  escape  really  happens  to  be  an 
innocent  bystander? 

Mr.  McGovERN.  You  are  hypothesizing  a  jail  break  where  an  in- 
nocent bystander  is  shot? 

Mr.  Hughes.  Yes. 

Mr.  McGovERN.  Not  intentionally  shot? 

Mr.  Hughes.  Just  shot. 

Mr.  McGovERN.  The  person  who  tries  to  break  out  of  jail 

Mr.  Hughes.  In  the  effort  to  escape,  the  individual  who  is  jailed 
mistook  the  individual  who  happened  to  be  there  to  be  one  of  the 
jailers  and  it  turned  out  it  was  just  a  civilian  there  visiting  one  of 
the  prisoners. 

Mr.  McGovERN.  I  think  the  only  thing  that  I  can  say  that  is  re- 
sponsive and  responsible  with  regard  to  that  question  is  that  the 
identity  of  the  victim  is  a  factor  that  can  be  taken  into  consider- 
ation under  the  balancing  test  established  by  this  bill.  Whether  or 
not  the  crime  was  intentionally  directed  toward  that  victim  is  an- 
other factor  that  can  be  taken  into  consideration,  but  I  am  loath  to 
answer  categorically  with  regard  to  hypotheticals. 

Mr.  Hughes.  I  am  not  going  to  pursue  it  because  it  really  pre- 
sents a  very  difficult  set  of  circumstances.  My  only  point  is,  are  we 
really  crafting  a  statute  that  is  flexible  enough  to  deal  with  those 
individual  situations?  That  is  the  point  of  it  all. 

When  you  start  making  exceptions,  you  are  never  able  to  antici- 
pate all  the  circumstances  that  could  develop.  Is  the  statute  that  is 
drawn  broad  enough  to  deal  with  those  particular  situations? 
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Mr.  McGovERN.  My  answer  to  that,  Congressman,  is  that  I  think 
that  it  is  a  very  good  effort  to  deal  with  the  range  of  possibilities.  Is 
it  fully  satisfactory?  I  don't  think  it  probably  is,  but  as  I  have  tried 
over  the  past  year  and  a  half  to  come  up  with  something  better,  I 
have  not  been  able  to  do  it. 

Mr.  Hughes.  Is  there  any  conduct  that  you  believe  should  be 
added  to  or  taken  out  of  section  3194(e)  (2)  and  (3)? 

Mr.  McGovERN.  As  I  indicated  in  my  prepared  testimony,  I  sug- 
gested that  rape  should  be  listed  as  an  offense  which  under  no  cir- 
cumstances could  be  considered  a  political  offense. 

Mr.  Hughes.  I  would  agree  with  that.  Any  others  that  you  can 
think  of? 

Mr.  McGovERN.  None  come  to  mind  at  the  moment. 

Mr.  Hughes.  Under  the  current  Federal  law  the  courts  appear  to 
be  precluded  under  the  rule  of  noninquiry  from  looking  into  the 
fairness  of  the  trial  or  the  treatment  afforded  the  person  or  per- 
sons upon  return,  or  the  motivation  of  the  requesting  country.  This 
rule  means  that  the  courts  have  no  role  to  play  in  determining 
whether  the  legal  procedures  to  be  used  against  a  person  being 
sought  conform  to  our  sense  of  procedural  fair  play  and  justice. 

Should  a  bill  to  reform  the  extradition  laws  allow  for  the  courts 
to  inquire  into  these  issues?  Is  there  any  precedent  for  this  ap- 
proach in  American  case  law  or  international  law? 

Mr.  McGovERN.  I  recognize,  Congressman,  that  you  found  it  un- 
satisfactory when  I  directed  you  to  the  written  responses  that  we 
prepared  for  these  questions  following  the  hearings  a  year  ago.  The 
short  answer  is  that  I  do  not  believe  that  the  rule  of  noninquiry 
should  be  changed.  The  long  answer  appears  on  page  173  of  the 
report  of  the  hearings  on  H.R.  5227. 

Mr.  Hughes.  How  about  precedent  for  dealing  with  that?  Some 
countries  do  permit  that  type  of  inquiry,  do  they  not? 

Mr.  McGovern.  It  is  my  understanding  that  there  may  be  some 
countries  that  do. 

Mr.  Hughes.  In  those  treaties  that  we  have  with  countries  where 
they  permit  that  type  of  inquiry,  is  there  reciprocity  granted  to 
this  country? 

Mr.  McGovern.  It  would  not  be  a  necessary  consequence,  as  I 
would  understand  it,  that  just  because  their  country 

Mr.  Hughes.  But  do  you  know  for  a  fact? 

Mr.  McGovern.  I  can  think  of  no  principled  reason  why  the  fact 
that  country  A  permitted  its  courts  to  consider  this  question  should 
mean  that  our  courts  should  consider  the  question. 

Mr.  Hughes.  Haven't  there  been  some  cases  that  would  suggest 
the  court  would  look  at,  again,  special  circumstances,  where  there 
was  just  a  suggestion  in  the  case  that  the  court  found  repulsive, 
that  they  would  look  beyond  just  the  matters  that  the  court  was 
charged  with  determining,  such  as  whether  the  defendant  is  the  in- 
dividual charged  with  the  offenses  and  whether  there  is  an  offense 
in  this  country  equivalent  to  an  offense  in  that  country? 

Aside  from  the  basic  line  of  inquiry  for  a  court,  haven't  some 
courts  suggested  in  this  country  that  there  are  those  circumstances 
where  they  would  look  beyond  that  to  see  whether  or  not  procedur- 
al due  process  and  justice  would  be  accorded  to  individuals? 
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Mr.  McGovERN.  Yes,  Congressman.  As  we  indicated  in  our  writ- 
ten response  to  this  question,  the  court  in  Gallina  v.  Eraser,  278  F. 
2d.  77  (Second  Circuit  1960)  confessed  to  some  disquiet  concerning 
the  implications  of  the  rule  of  noninquiry  and  stated,  "We  can 
imagine  situations  where  the  relator,  upon  extradition,  would  be 
subject  to  procedures  or  punishment  so  antipathetic  to  a  Federal 
court's  sense  of  decency  as  to  require  re-examination  of  the  princi- 
ple." Repeating  and  endorsing  this  qualification,  the  court  in  U.S. 
V.  Gingler,  507  F.  2d.  925,  at  page  928,  stated  that  the  inability  to 
assert  a  defense  might  be  one  such  situation. 

It  appears  to  boil  down  to  a  shocking  to  the  conscience  test.  I  am 
not  in  my  own  personal  research  aware,  however,  of  a  case  in 
which  the  U.S.  court  has  found  that  the  circumstances  before  it  fell 
under  such  a  shocking  to  the  conscience  test.  They  indicated  that 
there  might  be  such  a  case,  but  I  don't  know  that  one  has  been  ad- 
judicated. 

Mr.  Olsen.  It  would  almost  appear,  Mr.  Chairman,  that  to 
permit  the  court  to  look  into  those  matters  would  really  be  giving 
the  court  the  veto  power  over  whether  or  not  they  like  the  prospec- 
tive result  that  would  occur  should  the  person  be  extradited. 

In  many  of  my  dealings  with  foreign  government  officials  they 
are  shocked,  their  conscience  is  shocked  by  the  exclusionary  rule  in 
the  United  States.  They  operate  on  a  very  different  system  that 
does  not  have  problems  like  that. 

It  has  impressed  me  with  the  view  that  what  appears  to  be  ap- 
propriate here  may  not  be  someplace  else,  and  vice  versa,  but  that 
as  long  as  overall  we  have  integrity  and  respect  for  each  other's 
institutions,  that  we  should  accord  each  other  the  differences. 

Mr.  Hughes.  I  have  always  been  of  the  opinion  that  one  of  the 
factors  that  our  Government  has  to  take  into  consideration  before 
we  enter  into  an  extradition  treaty  with  another  country  is  wheth- 
er or  not  basic  due  process  will  be  accorded  Americans. 

Mr.  McGovERN.  That  is  correct. 

Mr.  Hughes.  That  is  part  and  parcel  of  the  responsibility  of  the 
executive  in  advancing  treaties,  and  the  Senate  in  consenting  to 
treaties  that  would  permit  that  type  of  traffic. 

My  question  then  would  be  whether  or  not  that  isn't  the  re- 
sponse to  the  question  of  why  we  do  not  permit  courts  to  look 
beyond  what  in  effect  is  negotiations  between  two  countries.  If  in 
fact  the  circumstances  change  in  a  given  country  and  we  have 
basic  problems  with  their  procedural  safeguards,  then  it  is  time  to 
reexamine  the  treaty  between  our  country  and  that  country. 

Mr.  McGovERN.  You  are  quite  right.  Congressman,  that  that  is 
one  of  the  sound  reasons  why  the  rule  of  noninquiry,  which  is, 
after  all,  a  judicially  created  rule  of  deference  to  the  Executive, 
should  be  maintained. 

Mr.  Hughes.  I  have  no  further  questions.  I  really  appreciate 
your  testimony.  You  have  been  most  helpful.  I  am  going  to  recess 
the  hearing.  I  have  about  4  minutes  to  get  to  the  floor.  We  will 
take  our  last  witness,  Mr.  Halperin,  when  we  get  back. 

Mr.  Hughes.  The  subcommittee  will  come  to  order. 
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Our  final  witness  is  Mr.  Morton  Halperin,  who  is  director  of  the 
Center  for  National  Security  Studies,  which  is  jointly  sponsored  by 
the  Fund  for  Peace  and  the  ACLU  Foundation. 

Mr.  Halperin  is  an  adjunct  professor  of  political  science  at  Co- 
lumbia University.  He  received  his  B.A.  from  Columbia  College  in 
1958  and  his  Ph.  D.  from  Yale  University  in  1961.  He  has  had  a 
most  distinguished  career,  both  in  and  out  of  the  Federal  Govern- 
ment. 

Mr.  Halperin,  we  are  just  delighted  to  have  you.  I  am  sorry  for 
the  enormous  delays,  but  we  can  expect  more  of  the  same  with  this 
particular  bill  on  the  floor.  You  may  proceed  as  you  see  fit.  We 
have  your  testimony,  which  without  objection  will  be  made  a  part 
of  the  record.  I  hope  that  you  can  summarize  it. 

TESTIMONY  OF  MORTON  HALPERIN,  DIRECTOR,  CENTER  FOR 
NATIONAL  SECURITY  STUDIES 

Mr.  Halperin.  Mr.  Chairman,  let  me  say  first  that  I  appreciate 
the  opportunity  to  be  heard  today.  I  am  testifying  on  behalf  of  the 
American  Civil  Liberties  Union. 

I  would  like  to  say  first  about  the  statements  in  the  testimony  on 
the  issue  of  bail  and  of  detention,  that  they  are  evidently  based  on 
a  misreading  of  the  statute.  Conversations  that  I  have  been  able  to 
have  in  these  recesses  with  representatives  of  the  Government  sug- 
gest that  either  I  have  misread  the  statute  or  perhaps  it  hasn't 
been  crafted  as  is  intended. 

The  issue  turns  on  the  question  of  whether  the  Federal  Rules  of 
Criminal  Procedure  apply  to  the  magistrate's  decision  to  issue  a 
warrant.  I  read  the  statute  as  not  requiring  that.  I  am  told  that  the 
intention  is  that  it  does  require  that. 

If  that  is  the  case,  then  the  statements  that  we  make  in  our  testi- 
mony about  detention  are  incorrect,  and  I  would  like  to  ask  permis- 
sion to  revise  the  statement  before  it  appears  in  the  record,  to  take 
account  of  that  misunderstanding. 

Mr.  Hughes.  Without  objection,  you  will  be  afforded  that  oppor- 
tunity. 

Mr.  Halperin.  Therefore,  I  would  like  to  make  three  points  very 
briefly. 

First,  let  me  say  one  word  on  the  bail  issue,  since  I  started  with 
that.  The  problem  we  have  with  the  special  circumstances  is  that 
as  I  read  that  in  the  cases,  and  particularly  the  Supreme  Court  de- 
cision where  it  was  created,  what  it  says  is  even  if  there  is  no  risk 
of  flight,  even  if  you  are  grounded  in  the  community,  even  if  there 
is  no  likelihood  that  you  will  commit  a  violent  act,  you  still  need 
an  additional  element — you  are  sick,  you  have  a  sick  relative,  some 
other  kind  of  special  circumstance — before  you  are  granted  bail. 

In  conversations  that  we  had  in  the  breaks,  my  understanding  is 
that  the  courts  don't  follow  that,  that  in  fact  if  you  are  an  Ameri- 
can citizen  in  the  community  they  are  going  to  grant  you  bail  even 
if  there  is  not  a  special  circumstance. 

I  think  it  would  be  unfortunate  for  Congress  to  codify  a  standard 
issued  in  a  1901  Supreme  Court  decision  that  is  not  the  law.  The 
danger  always  is  if  you  put  it  into  law  now,  the  courts  will  decide 
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that  you  meant  something  by  it,  that  you  meant  them  to  apply  the 
standard  that  was  stated  in  1901  and  that  was  not  subsequently  ap- 
plied. 

I  would  urge  that  however  you  come  out  on  the  burdens,  that 
you  ought  to  specify  the  standards  and  not  simply  enact  this 
arcane  and  archaic  special  circumstances  provision  that  is  in  the 
administration's  bill. 

I  really  want  to  focus  my  remarks  first  on  the  political  offense 
exception  and  then  on  the  rule  of  noninquiry. 

On  political  offense,  I  don't  understand  that  any  of  us  have  any 
difference  in  what  we  want  to  accomplish.  We  all  agree  that  the 
terrorist  who  throws  a  bomb  in  the  marketplace  should  be  extradit- 
ed, even  if  the  terrorist  says  he  did  it  for  a  political  purpose. 

I  don't  hear  anybody  saying  that  a  revolutionary  who  is  trying  to 
overthrow  a  government  should  not  be  accorded  the  traditional  po- 
litical offense  exception  to  extradition.  The  problem  is  how  to  draft 
that. 

I  think  part  of  that  goes  to  your  observation  that  we  shouldn't 
have  extradition  treaties  with  countries  that  do  not  accord  due 
process  to  their  citizens.  The  problem  is  who  decides  that. 

Even  if  an  executive  branch  comes  in  that  has  a  different  view  of 
whether  there  is  due  process  in  country  X,  Y  or  Z,  you  just  don't 
wipe  all  the  extradition  treaties  off  the  books  in  one  day.  So,  I 
think  at  any  time  we  are  going  to  find  ourselves  in  situations 
where  we  do  have  extradition  treaties  with  governments  that  many 
of  us  do  not  feel  accord  due  process. 

Of  course,  we  heard  Senator  Dodd  and  President  Reagan  last 
night  express  very  different  views  about  whether  or  not  there  is 
due  process  in  El  Salvador.  I  think  there  always  will  be  those  kinds 
of  disagreements.  Therefore,  I  think  it  is  important  to  draft  the 
language  in  ways  to  get  terrorists  that  throw  bombs  but  doesn't 
open  it  up  to  the  danger  of  abuse  so  that  a  government  will  simply 
accuse  all  of  its  political  opponents  of  being  in  a  conspiracy  and 
one  act  of  the  conspiracy  was  one  bomb  thrown  in  a  marketplace. 
Then  everybody  in  political  opposition  to  that  country  can  be  extra- 
dited. 

We  have  suggested  some  language  that  is  in  our  testimony.  We 
would  be  delighted  to  work  with  you  and  your  staff  and  the  execu- 
tive branch  to  see  whether  that  forms  the  basis  for  an  agreement.  I 
don't  understand  there  to  be  any  difference  on  the  substance  of  the 
issue. 

On  the  rule  of  noninquiry,  I  was  very  interested  to  hear  the  Gov- 
ernment witnesses  today  suggest  that  in  deciding  the  exceptional 
circumstances  to  the  political  offense  doctrine,  a  court  could  in- 
quire into  the  political  situation  in  a  country  to  decide  whether  the 
judicial  system  works,  whether  there  is  a  free  press,  whether  there 
is  a  right  of  assembly  and  so  on. 

I  think  it  is  important  that  your  report  reflect  that  the  govern- 
ment believes  that  the  courts  can  and  should  inquire  into  that. 
That  is  exactly  the  same  kind  of  inquiry  that  we  think  the  courts 
should  engage  in  under  the  rule  of  inquiry  rather  than  the  rule  of 
noninquiry. 

If  the  court  has  the  expertise  and  the  ability  to  inquire  into  it  in 
determining  whether  there  are  exceptional  circumstances,  I  don't 
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understand  why  they  can't  use  the  same  expertise  in  deciding 
whether  or  not  a  person's  extradition  is  being  sought  for  poUtical 
reasons  and  will  result  in  an  unfair  trail.  It  is  the  same  exact  in- 
quiry. Is  the  judicial  system  functioning  and  so  on. 

Second,  under  current  law,  as  you  know,  if  you  apply  for  political 
asylum,  a  court  ultimately  decides  whether  you  have  a  well-found- 
ed fear  of  persecution  or  not.  The  full  Judiciary  Committee  in  the 
House  has  affirmed  that  in  considering  the  immigration  bill  last 
year. 

That  is  exactly  the  same  issue  as  the  inquiry.  We  would  have  a 
situation,  if  you  excluded  inquiry  by  the  courts,  that  if  you  came  in 
and  applied  for  asylum,  the  court  would  decide  whether  you  had  a 
well-founded  fear  of  persecution. 

But  if  you  were  asked  to  be  extradited  and  you  said  they  really 
want  me  back  because  they  object  to  my  political  views,  they  are 
not  going  to  try  me  for  this  crime  that  they  allege  I  committed, 
they  are  just  going  to  throw  me  in  jail  and  leave  me  there  because 
they  don  t  like  my  political  views,  then  some  other  court  doesn't 
have  the  expertise  to  decide  whether  that  is  true. 

That  just  can't  be  right  because  it  is  exactly  the  same  question: 
Do  you  have  a  well-founded  belief  that  what  the  Government  in- 
tends to  do  when  it  gets  you  back  is  throw  you  in  prison  and  throw 
the  key  away  because  it  doesn't  like  your  politics? 

I  just  don't  understand  how  one  could  conclude  that  the  courts 
don't  have  the  expertise  to  do  that.  Again,  precisely  because  we 
think  we  may  have  extradition  treaties  with  countries  that  there  is 
at  least  a  disagreement  about  whether  they  observe  due  process, 
the  courts  ought  to  be  the  final  arbitrator. 

I  think  that  is  especially  true  because  as  we  have  seen,  for  exam- 
ple, in  the  case  of  whether  the  Chinese  tennis  players  should  be 
given  political  asylum  or  not,  the  State  Department  is  influenced 
by  the  desire  to  have  good  relations  with  its  allies  and  with  foreign 
countries.  It  was  clear  that  the  Department  weighed  that  issue  of 
how  the  Chinese  would  react  if  we  granted  asylum  in  deciding 
whether  to  grant  asylum  or  not.  Of  course,  it  ultimately  in  that 
case  did,  though  in  many  other  cases  Chinese  and  others  are 
denied  political  asylum  when  they  request  it. 

We  think  that  those  decisions  ultimately  should  be  made  by  the 
court,  which  is  not  influenced  by  whether  we  have  good  relations 
with  the  country  or  not,  and  that  protects  the  State  Department 
because  it  can  say,  "We  went  ahead  with  the  extradition  request 
and  the  court  overruled  us.  It  decided  there  was  not  sufficient  evi- 
dence of  due  process  and  we  have  told  you,  you  have  to  clean  that 
act  up,"  as  the  Secretary  of  State  has  been  telling  the  Salvadorans. 

We  think  it  is  in  everybody's  interest,  and  certainly  in  the  inter- 
est of  protecting  of  the  individual,  that  the  courts  make  that  in- 
quiry and  be  allowed  to  make  that  inquiry. 

The  fact  of  the  matter  is  that  when  you  try  to  get  judges  to 
second-guess  the  executive  branch  on  issues  of  national  security — 
and  we  spend  a  lot  of  time  trying  to  do  that  and  almost  always  un- 
successfully— that  the  courts  will  defer  to  the  executive  branch.  If 
the  Secretary  of  State  says  there  is  due  process  in  that  country,  it 
is  going  to  take  an  enormous  amount  to  persuade  a  judge  to 
second-guess  that. 
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So,  we  think  that  in  most  cases  the  courts  won't  do  it,  that  they 
will  only  inquire  when,  as  the  Government  witnesses  said,  it  shocks 
the  conscience.  We  think  that  the  possibility  of  raising  that  issue 
and  of  succeeding,  which  you  would  only  be  able  to  do  in  extraordi- 
nary circumstances,  should  not  be  precluded  by  the  legislation. 

I  am  going  to  stop  there.  Of  course,  I  would  be  delighted  to  re- 
spond to  your  questions.  We  look  forward  to  working  with  you  in 
trying  to  see  if  we  can  get  a  bill  that  we  could  all  support. 

[The  statement  of  Mr.  Halperin  follows:] 

Prepared  Statement  of  Morton  H.  Halperin 

Mr.  Chairman,  I  appreciate  this  opportunity  to  testify  upon  behalf  of  the  Ameri- 
can Civil  Liberties  Union  on  H.R.  2643  the  "Extradition  Act  of  1983."  The  American 
Civil  Liberties  Union  is  a  nonpartisan  organization  of  over  250,000  members  dedicat- 
ed to  defending  the  Bill  of  Rights. 

The  ACLU  supports  reform  of  the  extradition  laws  of  the  United  States.  Indeed 
we  believe  that  there  is  an  urgent  need  to  modernize  these  laws  to  take  account  of 
conditions  in  the  world  today  and  to  conform  the  laws  to  our  current  understand- 
ings of  the  protections  afforded  by  the  Bill  of  Rights.  In  order  to  put  before  the  Con- 
gress a  clear  statement  of  the  provisions  we  believe  should  be  included  in  a  constitu- 
tional and  appropriate  extradition  bill  we  are  in  the  process  of  preparing  an  alter- 
native bill.  Because  we  were  not  able  to  complete  the  process  of  drafting  the  bill  and 
an  explanation  of  its  content  in  time  for  this  hearing,  I  would  request  permission  to 
be  able  to  submit  the  proposed  text  and  explanation  as  an  attachment  to  this  state- 
ment which  would  be  printed  in  the  record  as  if  submitted  with  this  statement. 

Today  I  would  like  to  present  to  the  subcommittee  the  ACLU's  views  on  the  basic 
issues  raised  by  the  legislation.  I  will  do  so,  if  I  may,  Mr.  Chairman,  by  commenting 
briefly  on  several  key  issues,  viz.  the  political  offense  exception,  the  rule  of  non-in- 
quiry, administrative  detention  and  bail,  and  the  standards  and  procedures  of  ad- 
ministrative review.  We  have  some  other  problems  with  H.R.  2643  and  these  will  be 
corrected  in  our  alternative  proposal. 

POLITICAL  offense 

We  join  the  consensus  which  holds  that  the  political  offense  exception  needs  to  be 
re-defined  in  light  of  modern  conditions  and  that  this  should  be  done  by  stating 
what  is,  except  in  extraordinary  circumstances,  not  a  political  offense  rather  than 
trying  to  define  what  a  political  offense  is.  We  thus  have  no  difficulty  accepting  sec. 
3194(e)(2). 

Our  difficulty  arises  with  the  sweeping  terms  of  sec.  3194(e)(3).  We  share  the  basic 
thrust  of  the  section  as  we  understand  its  intent  but  we  believe  that  it  goes  too  far 
and  that  in  seeking  to  solve  one  problem  it  creates  another. 

We  believe  that  any  successful  attempt  to  cope  with  the  problem  of  defining  what 
is  not  a  political  offense  must  take  account  of  two  phenomena  of  the  current  period. 
The  first,  on  which  the  bill  focuses,  is  the  modern  terrorist  who  strikes  at  unarmed 
civilian  populations  often  in  democratic  societies  and  often  with  the  hope  of  provok- 
ing unpopular  methods  of  repression.  We  support  efforts  to  rewrite  the  law  of  extra- 
dition so  that  individuals  who  engage  in  terrorist  acts  directed  at  unarmed  civilian 
populations  should  not  be  able  to  flee  to  the  United  States  and  be  safe  from  extradi- 
tion. 

However  a  well  created  bill  must  deal  as  well  with  the  fact  that  the  United  States 
now  finds  itself  allied  with  repressive  governments  who  seek  to  suppress  peaceful 
political  dissent  by  branding  it  "terrorism."  Without  entering  into  the  debate  about 
the  wisdom  of  American  alliance  with  such  countries  as  the  Philippines,  Chile, 
Taiwan,  or  South  Africa, -we  note  that  many  impartial  human  rights  groups  have 
accused  the  governments  of  those  states  of  engaging  in  patterns  of  gross  violations 
of  human  rights. 

Political  opponents  of  such  regimes  who  seek  refuge  in  the  United  States  must 
not  be  subject  to  extradition  by  regimes  who  will  not  hesitate  to  accuse  their  politi- 
cal opponents  of  engaging  in  conspiracies  to  commit  violent  acts.  One  way  to  deal 
with  this  problem  is  to  authorize  the  courts  to  inquire  into  the  real  objectives  of  the 
state  seeking  extradition  and,  as  indicated  below,  we  believe  that  to  be  essential. 
However,  whether  or  not  there  is  a  rule  of  non-inquiry,  we  believe  that  the  political 
offense  exception  language  must  be  drafted  so  as  to  insure  that  political  opponents 
of  repressive  regimes  do  not  fall  within  the  ambit  of  those  who  can  be  extradited. 
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We  therefore  urge  the  committee  to  consider  language  along  the  following  lines: 
"an  offense  that  consists  of  intentional,  direct  participation  in  a  wanton  or  indis- 
criminate act  of  violence  with  the  purpose  of  causing  death  or  serious  bodily  injury 
to  persons  not  taking  part  in  armed  hostilities."  We  would  not  permit  extradition 
for  alleged  conspiracies  because  they  are  too  easy  to  charge  and  we  are  not  prepared 
to  run  the  risk  that  all  the  political  opponents  of  a  regime  will  be  charged  with 
being  in  a  grand  conspiracy  which  includes  one  terrorist  act.  We  believe  that  it  is 
sufficient  to  carve  out  an  exception  for  those  directly  involved  in  terrorist  acts.  It  is 
worth  noting  that  the  three  recent  cases  of  extradition  which  have  attracted  atten- 
tion involved  charges  of  direct  involvement  in  terrorist  acts. 

NONINQUIRY 

We  are  very  strongly  opposed  to  the  attempt  in  the  bill  to  explicitly  deprive  the 
courts  of  the  authority  to  inquire  into  the  motive  of  the  state  seeking  extradition  in 
order  to  insure  that  the  extradition  is  not  for  the  purpose  of  persecuting  the  individ- 
ual because  of  political  or  religious  beliefs  and  to  be  sure  that  the  individual  will  be 
accorded  due  process. 

In  fact  we  believe  that  the  legislation  should  specifically  authorize  a  court  to  in- 
quire whenever  the  person  to  be  extradited  alleges  that  he  or  she  will  be  persecuted 
for  political  beliefs  or  other  impermissible  reasons  or  that  he  or  she  will  not  be  ac- 
corded due  process. 

While  courts  have  seldom  undertaken  such  inquiry  we  believe  that,  at  least  since 
the  United  States  became  a  signatory  to  the  1967  Refugee  Protocol,  the  courts  have 
been  obliged  to  "deny  extradition  in  cases  in  which  it  is  demonstrated  that  a  fugi- 
tive's life  or  freedom  would  be  threatened  on  account  of  his  political  opinion,"  (Nico- 
sia V.  Wall,  442  F.2d  1005  (1971)),  and  that  they  have  always  have  been  free  to  do  so. 

Since  courts  now  routinely  make  the  very  same  determination  in  considering  re- 
quests for  political  asylum  we  fail  to  understand  why  they  cannot  do  so  in  extradi- 
tion cases.  To  say  that  a  Court  of  Appeals  panel  can  on  one  day  make  the  judgment 
that  an  individual  should  be  granted  asylum  because  if  returned  home  he  would  be 
subject  to  political  persecution  but  that  the  court  lacks  the  expertise  to  make  the 
same  judgment  two  days  later  when  the  same  state  seeks  his  extradition  is,  to  put  it 
mildly,  absurd.  Moreover  the  policy  reasons  which  led  the  full  House  Judiciary 
Committee  to  insist  on  maintaining  full  judicial  review  of  asylum  requests  apply  as 
well  to  requiring  inquiry  in  extradition  cases.  We  simply  cannot  trust  the  State  De- 
partment not  to  permit  concerns  about  its  relations  with  a  foreign  country  to  color 
its  analysis  of  both  asylum  claims  and  extradition  requests.  Indeed  it  is  the  job  of 
the  State  Department  to  promote  good  relations  with  foreign  nations;  it  is  the  duty 
of  the  courts  to  insure  that  the  law  is  faithfully  followed  and  that  all  persons  within 
our  borders  are  accorded  due  process  and  equal  un-biased  justice. 

There  is  nothing  to  suggest  that  courts  will  find  improper  motives  where  they  do 
not  exist.  In  fact  our  experience  with  assigning  such  questions  to  the  courts  suggests 
that,  if  anything,  they  will  defer  more  than  they  should  to  Executive  Branch  exper- 
tise. However,  under  the  U.N.  protocol,  the  United  States  is  obliged  not  to  return  a 
refugee  to  a  country  "where  his  life  or  freedom  would  be  threatened  on  account  of 
his  race,  religion,  nationality,  membership  of  a  particular  social  group  or  political 
opinion."  That  obligation  accords  with  the  traditions  of  our  nation.  We  should  have 
no  fear  of  according  an  alien  the  right  to  prove  to  a  court  that  extradition  would 
violate  that  commitment. 

ADMINISTRATIVE  DETENTION  AND  BAIL 

Mr.  Chairman,  we  are  greatly  reassured  that  our  original  concern  regarding  the 
standard  for  the  issuance  of  a  warrant  was  groundless  and  that  the  bill  does  require 
probable  cause  prior  to  the  issuance  of  a  warrant. 

However,  we  do  oppose  the  provision  in  H.R.  6046  that  sets  up  special  standards 
for  granting  bail  in  extradition  cases  and  places  the  burden  on  the  arrested  person 
to  prove  that  he  or  she  meets  the  standards,  at  least  in  the  initial  phase  of  deten- 
tion. Our  position  is  simple.  We  believe  that  a  person  detained  pending  extradition 
must  be  eligible  for  bail  on  the  same  standards  as  one  charged  with  an  offense  in 
the  United  States. 

ADMINISTRATIVE  REVIEW 

Our  understanding  is  that  the  Department  of  State  now  routinely  offers  a  person 
to  be  extradited  the  opportunity  to  make  a  written  presentation  to  the  Department 
and  that,  in  such  cases,  the  Department  releases  a  statement  explaining  its  reasons 
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for  proceeding  with  the  extradition.  We  also  understand  that  the  Department  rou- 
tinely conditions  extradition  on  the  person  being  tried  only  for  the  crime  for  which 
he  was  extradited  and  requires  that  he  be  accorded  due  process  of  law.  We  cannot 
understand  why  there  would  be  any  objection  to  writing  these  restrictions  into  law. 
Mr.  Chairman,  that  completes  our  prepared  statement.  I  would  be  glad  to  answer 
any  questions  that  you  and  other  members  of  the  sub-committee  may  have.  We 
would  also  welcome  an  opportunity  to  work  with  you  to  start  to  seek  to  find  ways  to 
improve  the  bill  so  as  to  meet  our  common  objectives. 

Mr.  Hughes.  Thank  you,  Mr.  Halperin,  for  an  excellent  state- 
ment. 

Let  me  just  ask  you,  following  up  on  the  court's  ability  to  find  in 
extraordinary  circumstances  that  in  fact  the  act  that  was  commit- 
ted would  fit  within  the  political  offense  exception,  even  though  it 
was  an  act  of  violence: 

What  role  would  you  say  the  State  Department  would  have 
under  those  circumstances,  if  at  all,  in  a  proceeding  where  the 
court  makes  that  type  of  an  inquiry?  Would  you  give  the  Secretary 
of  State  any  role  at  all? 

Mr.  Halperin.  In  inquiring  as  to  whether  they  would  get  due 
process  and  whether  they  would  be  tried  for  the  offense  that  they 
were 

Mr.  Hughes.  The  question  of  just  exactly  the  political  makeup  of 
the  country,  the  type  of  political  justice  system  that  exists  in  that 
country,  that  country's  record  on  human  rights,  the  whole  litany  of 
these  kinds  of  issues. 

Mr.  Halperin.  I  would  think  that  the  court  certainly  should  hear 
the  position  of  the  Government  on  that  and  will  take  it  into  ac- 
count in  the  decision.  Certainly  the  Government  should  be  free  to 
bring  forward  any  evidence  that  it  has  to  rebut  the  assertion  that 
this  is  the  case. 

Of  course,  under  most  treaties  the  Secretary  is  going  to  have  to 
make  that  judgment  before  he  ultimately  extradites  the  person 
anyway.  Presumably,  the  Department  has  thought  about  it  and 
should  be  in  a  position  to  share  that  information  with  the  court. 

Mr.  Hughes.  Do  you  believe  that  the  Secretary  of  State  does 
have  a  legitimate  role  to  play  in  the  final  analysis  before  extradi- 
tion is  granted? 

Mr.  Halperin.  Sure,  yes,  absolutely.  I  think  he  must  exercise  it. 
That  is  essentially  political  discretion. 

Mr.  Hughes.  Short  of  that  role,  you  would  relegate  the  Secretary 
of  State  to  just  the  role  of  being  a  witness  in  the  context  of  the 
hearing? 

Mr.  Halperin.  Well,  it  is  more  than  a  witness  because  under  this 
bill  the  Government  is,  of  course,  requesting  the  extradition  on 
behalf  of  the  foreign  government.  What  we  would  have  is  a  situa- 
tion where  if  the  person  being  extradited  raised  this  claim,  the 
Government  would  then  be  in  a  position  to  bring  forward  evidence 
and  testimony  about  why  it  does  not  believe  that  these  claims  are 
accurate  or  not,  and  that  ultimately,  as  in  the  case  of  political 
asylum,  the  court  should  make  the  final  determination  that  these 
claims  have  no  merit. 

Mr.  Hughes.  On  the  bail  issue,  the  bill  attempts  to  balance  the 
interests  of  our  Government.  In  trying  to  respond  to  legitimate  re- 
quests of  other  governments,  we  are  attempting  to  honor  the  treaty 
obligations  that  we  have,  and  yet  balance  the  interests  of  the  indi- 
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vidual.  The  compromise  that  was  struck  in  our  bill  was  the  10-day 
rule,  that  you  heard  probably  more  than  you  wanted  to  hear  about 
today. 

You  have  some  difficulty  with  putting  the  burden  on  the  defend- 
ant during  that  10-day  period.  Isn't  the  defendant  really  in  the  best 
position  to  be  able  to  demonstrate  in  most  instances  his  or  her  con- 
nection to  the  community,  family  commitments,  reasons  for  not 
fleeing  the  jurisdiction?  Isn't  that  peculiarly  within  the  knowledge 
of  the  defendant? 

Mr.  Halperin.  I  think  that  I  need  to  answer  that  in  two  ways. 
One  is  to  say  that  I  agree  with  what  was  said  on  several  of  these 
other  issues;  that  I  think  a  lot  of  this  is  very  metaphysical;  that 
whatever  burdens  you  set  out  the  judge  is  going  to  decide  whether 
the  person  is  going  to  flee  or  not,  and  he  or  she  is  going  to  make 
the  determination  based  on  his  or  her  sense  of  whether  the  person 
will  flee,  whatever  you  say  about  preponderance  and  burdens  in 
that  situation. 

I  have  taken  to  interviewing  judges  when  I  run  across  them 
about  who  has  the  burden,  and  I  find  that  they  don't  think  about 
that.  What  they  think  about  are  the  factual  questions  that  they 
have  to  answer. 

Nevertheless,  we  think  as  a  matter  of  constitutional  right— and 
we  are  dealing  here  both  with  Americans  and  other  persons  pro- 
tected by  the  Bill  of  Rights— that  the  burden  is  on  the  Government 
as  a  formal  legal  matter  to  prove  that  the  person  will  flee  and, 
therefore,  should  not  be  granted  bail. 

Obviously  when  the  Government  makes  a  prima  facie  case  of 
saying,  "Look,  they  fled  from  this  other  country  and  so  on,"  the 
court  is  going  to  turn  to  the  person  and  say,  "How  do  you  respond 
to  that?" 

So,  as  a  practical  matter  the  differences  in  what  actually  hap- 
pens in  a  court  is  small;  we  have  been  told  that  despite  the  special 
circumstances  the  judges  let  people  out  without  special  circum- 
stances. We  think  as  a  constitutional  matter  that  the  burden  has  to 
rest  on  the  Government. 

I  don't  think  there  would  be  any  problem  in  the  report  in  noting 
the  fact  that  unlike  a  domestic  crime  the  Government's  ability  to 
bring  forward  particular  kinds  of  evidence  may  be  different  than  it 
is  when  it  is  in  the  United  States  and  it  is  trying  the  case. 

We  think  as  a  constitutional  matter  the  burden  should  remain 
on  the  Government  throughout  the  process.  Of  course,  I  think  I 
should  say  for  the  record  that  we  think  that  taking  account  of  po- 
tential harm  to  the  community  is  not  constitutionally  permitted. 

Mr.  Hughes.  Mr.  Halperin,  can  you  think  of  any  situation  where 
rape  should  be  included  in  the  political  offense  exception? 

Mr.  Halperin.  No;  I  can't  imagine  any  circumstance  in  which 
rape  would  be  a  political  offense  whether  or  not  you  had  an  excep- 
tion. I  would  leave  it  out  completely.  You  are  listing  crimes  where 
people  may  allege  a  political  motive,  but  I  certainly  don't  object  to 
moving  it  if  there  is  any  reason  to. 

Mr.  Hughes.  Is  there  any  conduct  that  you  believe  should  be 
added  to  or  taken  out  of  the  first  and  second  sections  of  the  bill? 
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Mr.  Halperin.  Can  you  point  to  me  the  page  in  the  bill,  if  you 
have  it  there,  because  we  do  have  one  problem  with  that.  We  have 
a  problem  with  (d). 

Mr.  Hughes.  Multilateral  treaties? 

Mr.  Halperin.  Our  position  is  that  the  specific  treaties  are 
named  that  this  procedure  is  appropriate  for,  and  there  may  be 
future  treaties  that  the  United  States  signs  for  which  it  would  also 
become  appropriate  to  include  them  in  that  first  category. 

But  to  have  an  open  ended  situation  where  the  words  literally 
are  the  United  States  could  get  together  with  two  very  tiny  coun- 
tries and  sign  a  treaty  which  would  then  be  "a  multilateral 
treaty,"  which  would  commit  us  on  any  particular  offense,  either  to 
extradite  or  prosecute,  and  then  it  would  be  covered  by  that  provi- 
sion. 

We  think  that  only  should  apply  to  the  kinds  of  crimes  which  are 
specified  in  (a)  through  (c).  If  there  are  any  other  such  treaties 
now,  somebody  should  come  forward  with  them  and  they  should  be 
added. 

If  we  are  talking  about  future  treaties,  the  appropriate  way  to  do 
that  is  simply  to  amend  the  statute  in  the  process  of  passing  the 
implementing  legislation  on  the  treaty  to  include  that.  The  House 
of  Representatives  should  not  give  a  blank  check  to  the  Senate  and 
the  President  to  get  additional  crimes  in  that  category  where  it  can 
never  be  a  political  offense,  simply  by  signing  the  same  treaty  si- 
multaneously with  two  countries. 

We  would  urge  you  to  exclude  (d)  from  the  list.  Of  course,  our 
revised  paragraph  substitute  for  your  (a)  and  (b),  the  substitute 
that  we  have — and  I  should  make  that  clear,  it  may  not  be  clear  in 
our  statement — would  be  a  substitute  for  (a)  and  (b)  on  the  top  of 
page  13. 

We  would  not  for  that  offense,  for  the  terrorist  offense,  include 
conspiracy  because  what  we  are  concerned  about  is  the  situation 
that  I  have  described,  where  there  is  a  general  attempt  to  over- 
throw a  government  where  there  is  one  terrorist  act  by  somebody 
opposed  to  the  government  and  that  government  then  accuses  all 
of  its  political  opponents  of  being  in  a  conspiracy  which  includes 
one  terrorist  act. 

We  think  the  terrorism  exception  should  apply  to  the  terrorist. 
As  we  understand  the  cases  that  have  raised  this  concern,  the  IRA 
cases  and  the  Palestinian  and  so  on,  these  were  people  who  were 
actually  accused  of  throwing  the  bombs  or  being  in  the  cars.  We 
think  those  people  should  be  covered,  but  we  don't  think  the  net 
should  be  so  broad. 

Mr.  Hughes.  You  don't  think  that  the  people  who  consorted  to 
throw  the  bombs  should  be  included? 

Mr.  Halperin.  I  do  think  if  you  could  find  a  way  to  limit  it  to 
them,  but  you  always  have  the  problem  of  where  you  draw  the 
line.  The  question  is  how  much  you  want  to  protect. 

Mr.  Hughes.  Wouldn't  that  be  taken  into  account  by  the  court  in 
determining  whether  or  not 

Mr.  Halperin.  As  I  understand  the  circumstances,  the  court 
would  have  to  take  account  of  the  circumstance  of  the  one  terrorist 
act  and  the  question  of  how  remote  the  individual  was  from  that 
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one  terrorist  act  of  an  overall  effort  to  overthrow  a  government, 
some  political  some  nonpolitical. 

Mr.  Hughes.  I  was  under  the  impression  that  in  the  report  lan- 
guage we  touched  upon  just  that  issue,  just  how  remote  it  is.  My 
recollection  is  we  that  we  did  deal  with  it,  how  remote  the  act  was 
to  the  primary  actor's  offense. 

Mr.  Halperin.  The  problem  is,  again,  how  effective  the  report 
language  is  but  also  in  terms  of  our  conspiracy  law,  they  would  be 
involved  in  the  conspiracy. 

There  is,  as  you  know,  a  body  of  law  that  deals  in  the  United 
States  with  conspiracies  which  are  partly  legal  and  partly  illegal.  It 
came  out  of  the  Spock  decision,  in  which  the  court  in  effect  applied 
a  different  standard  to  participants  in  the  conspiracy  who  are  only 
engaged  in  legal  acts  themselves,  even  though  there  may  have  been 
a  larger  conspiracy  of  illegal  acts. 

That  is  the  thought  we  want  to  get  at.  There  may  be  other  ways 
to  do  it,  that  if  there  is  political  opposition  in  the  country,  the  Gov- 
ernment should  not  be  able  to  drag  everybody  in.  On  the  other 
hand,  if  what  you  are  saying  is  the  person  helped  plan  the  terrorist 
act  and  they  were  the  ones  who  designed  the  escape  route  and  so 
on,  then  we  agree  they  should  be  covered.  The  problem  is  how  to 
draft  it  to  draw  that  line. 

Mr.  Hughes.  I  think  what  you  have  said  in  essence  is  that  there 
doesn't  seem  to  be  much  disagreement  on  most  of  the  major  issues. 
The  only  question  is  whether  or  not  we  have  really  drawn  a  bill 
that  would  insure  that  some  of  the  concerns  are  addressed. 

Mr.  Halperin.  I  think  that  is  right.  I  think  that  some  intensive 
discussions  among  the  people  concerned  about  this  could  produce  a 
bill  that  would  have  if  not  all  the  differences  removed,  at  least  nar- 
rowed. We  would  welcome  an  opportunity  to  do  that. 

Mr.  Hughes.  I  think  you  will  agree,  and  I  think  you  have,  that 
the  reform  of  the  extradition  laws  is  long  overdue,  and  that  the 
fact  that  we  are  insuring  that  counsel  is  provided  and  that  only  the 
Attorney  General  can  file  the  complaint,  and  providing  the  right  to 
appeal,  and  setting  forth  the  structure  that  would  give  some  sem- 
blance of  order  to  the  procedure  are  all  advancements. 

Mr.  Halperin.  I  agree.  In  the  interest  of  time  I  didn't  read  the 
opening  paragraphs  of  my  statement,  but  we  want  to  commend  you 
for  that  effort.  We  agree  that  it  is  time  to  modernize  and  reform 
the  extradition  laws.  We  have  no  quarrel.  Indeed,  we  think  it  is  im- 
portant to  go  forward  with  this  exercise. 

We  think  it  is  important,  as  your  question  suggested  to  the  Gov- 
ernment, that  we  not  sweep  too  far  in  eliminating  the  right,  which 
we  think  does  exist  now.  We  do  cite  one  case  in  which  the  court  of 
appeals  sent  a  case  back  on  the  issue  of  inquiry,  Nicosia  v.  Wall, 
which  is  cited  in  our  testimony.  We  think  that  international  law 
requires  the  court  to  make  that  inquiry,  and  so  did  the  court  of  ap- 
peals in  that  case. 

We  don't  want  to  get  rid  of  that,  we  want  to  preserve  that,  and 
we  want  to  define  a  political  offense  in  a  way  that  doesn't  raise  the 
dangers  that  we  suggest,  but  we  think  that  there  should  be  reform 
in  this  area  and  we  commend  you  for  moving  forward. 

Mr.  Hughes.  Thank  you.  Your  testimony  has  been  most  helpful. 
We  look  forward  to  working  v/ith  you. 
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Mr.  Halperin.  Thank  you. 

Mr.  Hughes.  That  concludes  the  hearings  for  today. 

[Whereupon,  at  4:25  p.m.  the  subcommittee  was  adjourned. 
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The  subcommittee  met  at  2:25  p.m.,  in  room  B-352,  Rayburn 
House  Office  Building,  Hon.  William  J.  Hughes  (chairman  of  the 
subcommittee)  presiding. 

Present:  Representatives  Hughes  and  Sawyer. 

Staff  present:  Hayden  Gregory,  counsel;  Virginia  Sloan,  assistant 
counsel;  and  Charlene  Vanlier,  associate  counsel. 

Mr.  Hughes.  The  Subcommittee  on  Crime  will  come  to  order. 

First,  let  me  apologize  for  the  delay.  I  understand  my  staff  has 
indicated  the  problem  we  have  had,  and  that  is  that  the  full  Judici- 
ary Committee  has  been  marking  up  our  major  comprehensive  im- 
migration bill  and  it  ran  over.  And  as  you  may  expect,  we're  not 
permitted  to  meet  while  the  full  committee  is  in  session  nor  would 
it  have  been  advisable,  considering  the  nature  of  the  legislation 
before  the  committee.  So,  I  just  hope  you  understand,  and  we 
apologize  for  any  inconvenience  today. 

Today  is  the  second  day  of  the  Subcommittee  on  Crime's  hear- 
ings on  H.R.  2643,  "The  Extradition  Act  of  1983."  The  purpose  of 
H.R.  2643  is  to  modernize  the  extradition  laws  of  this  country, 
which  are  universally  conceded  to  be  antiquated  and  inadequate  to 
deal  with  modern  political  and  legal  systems.  While  filling  in  major 
gaps  in  the  substance  of  the  current  law,  the  bill  attempts  to  main- 
tain the  structure  of  the  current  law. 

Last  week,  the  subcommittee  took  testimony  from  the  Depart- 
ments of  State  and  Justice,  and  from  the  American  Civil  Liberties 
Union.  All  of  these  witnesses  made  helpful  suggestions  about  the 
state  of  our  extradition  laws,  and  about  how  the  legislation  should 
modify  those  laws. 

Today,  I  am  certain  we  will  hear  equally  valuable  testimony.  The 
witnesses  before  us  today  are  uniquely  qualified  to  discuss  the  ex- 
tradition laws  from  a  practical  and  legal  standpoint.  We  will  hear 
from  a  Federal  magistrate;  from  a  law  professor  who  has  written 
extensively  on  extradition;  from  another  lawyer  who  has  evaluated 
the  extradition  laws  for  the  American  Bar  Association;  and  from 
the  director  of  the  political  asylum  project  for  the  Lawyers  Com- 
mittee for  International  Human  Rights. 
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Our  first  witness  is  Magistrate  Peter  Palermo  of  the  southern 
district  of  Florida. 

Magistrate  Palermo  is  the  chief  of  the  magistrates'  division  for 
the  southern  district  of  Florida.  He  was  one  of  the  first  Federal 
magistrates  appointed  in  this  country,  and  has  been  the  chief  mag- 
istrate for  the  last  4  years. 

Before  being  appointed  to  the  bench,  Magistrate  Palermo  spent 
some  20  years  in  private  practice  in  his  own  firm  in  Miami,  and 
was  a  prosecutor  for  the  State  of  Florida. 

He  is  a  graduate  of  the  University  of  Miami  Law  School. 

Magistrate  Palermo,  we're  just  delighted  to  have  you  with  us 
today.  Welcome. 

TESTIMONY  OF  HON.  PETER  PALERMO,  MAGISTRATE,  SOUTHERN 

DISTRICT  OF  FLORIDA 

Magistrate  Palermo.  Congressman,  I  appreciate  the  opportunity 
of  being  here.  I  had  rather  short  notice  and  had  a  difficult  time 
getting  here;  but  I  am  here. 

Mr.  Hughes.  Well,  we're  just  delighted  that  you're  here. 

Magistrate  Palermo.  I  would  like  to  just  make  some  comments 
from  the  practical  end  of  it  rather  than  the  theoretical  end  of  it. 

Mr.  Hughes.  That  is  what  we  want. 

Magistrate  Palermo.  I've  gone  over  the  last  bill  that  I  happened 
to  have  in  H.R.  2643.  Your  statement  I  find  to  be  practical  and  ex- 
cellent in  endeavoring  to — my  thinking  as  well,  for  the  bill,  for 
whatever  it  is  worth. 

I,  personally,  have  had  many  extraditions  and  have  let  several 
out  on  bond.  I  haven't  had  any  problem  with  the  bondable  part,  as 
it  is  now,  with  special  exceptions.  And  I  don't  know  of  anybody 
that  I  know  in  the  United  States  that  is  letting  more  out  on  bond 
than  I  have  and  have  had  no  trouble  fitting  it  within  the  special 
exceptions. 

Mr.  Abbell  and  I  were  talking,  and  we  recalled  one  we  had  where 
both  were  American,  natural-born  citizens,  and  wanted  to  be  extra- 
dited to  one  of  the  islands,  and  two  brothers.  And  the  mother  and 
the  father  were  in  court  and  had  a  business,  and  without  one  of  the 
boys  there,  the  business  was  going  under.  The  father  was  an  in- 
valid. We  fitted  it  into  special  exceptions,  but  we  also  only  let  one 
brother  out  at  a  time  to  help  mother  and  father  under  those  excep- 
tions. 

And  it  worked  out  fine.  And  I  have  had  no  problem  with  that. 

I  have  not  had  any  problem  with  the  political  exception  since  the 
fifth  circuit  in  Escobedo  defined  it  clearly  and  in  wording  that  they 
have  recited  there  as  to  the  political  offense  under  extradition  as 
defined  "as  an  offense  committed  in  the  course  of  and  incidental  to 
a  violent  political  disturbance,  such  as  a  war,  revolution,  or  rebel- 
lion", and  clearly  stated  that  political  motive,  in  itself,  is  not  suffi- 
cient. So  that,  to  me,  gave  the  courts  a  fairly  good  guideline  to  go 
by. 

And,  of  course,  the  next  question  is:  What  is  a  revolution  and 
what  is  a  rebellion?  And  the  Bay  of  Pigs  probably  could  have  been 
considered  a  rebellion.  In  my  opinion  the  PLO  matter  would  not  be 
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that  type  of  thing.  But  that  is  something  that  is  going  to  have  to  fit 
a  factual  basis  rather  than  trying  to  define  it. 

With  the  bill  as  you  have  it,  though,  I  think  that  the  recommen- 
dations in  there  for  keeping  the  Government  and  the  demanding 
nations'  feet  to  the  fire  to  proceed  as  expeditiously  as  possible 
under  the  treaty,  to  have  the  matters  taken  care  of,  is  wonderful, 
and  it  is  great,  and  is  something  that  was  needed,  after  a  man  has 
been  declared  extraditable,  and  give  them  so  many  days  to  do  it  or 
else.  And  it's  more  than  fair,  and  still  it  would  come  under  the 
treaty.  And  that  type,  I  think,  is  great. 

I  know  your  other  big  problem  is  the  review.  I  find  no  fault  with 
review,  provided  you're  not  giving  two  bites  at  the  apple.  In  all 
fairness  I  think  you  should  have  fair  hearings  and  so  forth,  but  if 
they're  going  to  have  two  bites  at  the  apple 

Having  been  a  defense  attorney  for  many  years,  I  look  at  every- 
thing that  I  read,  including  search  warrants,  from  the  defense 
angle  first.  And  I  looked  at  this  bill  from  this  angle.  And  I  can  see 
that  if  you  give  them  direct  review,  then  you're  going  to  go  on  for 
at  least  6  months  to  a  year,  and  then  they're  going  to  come  back 
with  habeas  corpus.  If  you  do  restrict — and  I  understand  you  are 
trying  to  restrict — habeas  corpus,  too,  when  they  come  back  and 
can  do  that,  that  might  solve  that  problem.  But  it  is  one  that  I  am 
sure  you  are  aware  of.  But  as  the  practical  end,  it  should  be  pro- 
ceeded very  cautiously;  otherwise,  we're  just  cluttering  up  the 
courts  more.  The  courts  don't  need  it. 

On  the  other  hand,  I  realize  that,  as  I  say,  football  is  rugby,  foot- 
ball is  the  National  Football  League,  football  is  Canadian  football, 
but  there  surely  are  different  ball  games  altogether;  and  extradi- 
tion is  that  way.  And  it  is  difficult  for  the  sitting  judge  to  put  his 
hat  on  and  forget  a  great  deal  that  they  learned  in  law  school  and 
apply  the  treaty  and  the  laws  as  you've  set  forth.  And  unless  we  do 
that,  we  can't  do  the  job  under  that  particular  statute. 

I  think  the  appointment-of-counsel  features  are  excellent  and 
much  needed.  As  you  say,  there  is  not  any  quibbling  about  that. 

The  bond  question,  as  I  said,  is  a  difficulty.  You  have  difficulty — 
some  people  have  difficulty.  First,  we've  got  to  decide  if  we're  bond- 
ing them;  and  that  is  the  difficulty  here,  not  the  conditions.  Once 
they're  decided  to  be  bondable,  the  conditions  are  easy;  as  set  forth 
here,  they  are  excellent.  Because  they  are  the  ones  that  we  would 
consider,  anyhow. 

You  may  broaden  the  scope  of  the  exceptional  circumstances.  I 
would  definitely  be  against  having  them  come  under  the  Bond 
Reform  Act.  I  think  it  is  a  different  ball  game. 

I  think  that  you  had  a  great  deal  of  trouble  in  the  prisoner  ex- 
change programs  when  it  was  first  adopted.  From  talking  with 
other  countries'  officials,  I  can  see  where  we  would  have  a  great 
deal  of  problems  if,  you  know,  one  just  said  to  the  effect,  "I'll  just 
take  my  football  and  go  home  if  you  don't  do  what  the  treaty  says." 
I  can  see  problems  there  if  we  apply  that. 

On  the  other  hand,  as  I  said,  I  haven't  had  any  problems  fitting 
it  under  the  exceptions,  the  special  exceptions  we  now  have  in  ex- 
istence. I  know  of,  as  I  say,  several  that  would  fit  there.  And  it  was 
upheld,  where  it  did  go  to  the  appellate  court  and  it  is  being 
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upheld,  I  can  think  of  three  or  four  just  offhand  where  I  did  permit 
them  out  on  bond. 

The  reviews — I  would  like  to  say  I  would  like  for  the  courts  to 
review  the  State  Department,  but  I  don't  think  it  fits  in  extradi- 
tion. There  has  to  be  that  division.  I  think  you  discussed  that  in 
here,  and  certainly,  I  know,  considered  it  with  more  authority  than 
I  have.  But  it  has  to  be  handled  very  delicately,  and  to  a  degree, 
the  extradition  judge  is  more  or  less  of  a  hearing  examiner  for  the 
State  Department,  as  the  old  rule  set  up,  except  for  the  bond  mat- 
ters and  that  type  of  thing.  On  the  other  hand,  you  do  have  some 
judicial  review  there,  out  in  the  open;  someone  is  looking  over  their 
shoulder  and  checking. 

And  I  think  the  intent  of  both  the  Senate  bill  and  your  House 
bill  is  basically  excellent,  with  the  thoughts  that  I  have.  I  wanted 
to  give  you  my  thoughts  today  as  the  practical  end  of  it,  and  let 
you  ask  some  questions.  And  then  I  can— if  you  have  any— certain- 
ly, rather  than  go  over  each 

There  is  one  other  thing.  I  understand  it  is  your  intention  that 
the  magistrate  continue  being  authorized,  where  authorized,  to 
have  these  hearings.  It's  not  in  the  bill;  however,  it's  been  ex- 
plained to  me  why.  If  you  put  it  in  here,  you  might  have  to  put  it 
everywhere;  so,  I've  had  that  question  answered  already.  I  thought 
there  was  a  good  reason.  I  asked,  and  somebody  else  gave  it  to  me. 

I  know,  in  our  district,  our  district  judges  certainly  don't  need  or 
want  to  be  hearing  these  now.  If  they  want,  they  always  can,  of 
course;  you  know,  "Good  morning.  Lord." 

But  we  just  don't  have  the  time  now,  as  you  know.  That's  one 
reason  I  haven't  had  the  time  to  prepare  as  I  would  like  to  on  this. 
However,  we  have  the  visiting  judges,  and  we  have  to  have  every- 
thing ready  for  them,  and  so  on. 

Mr.  Hughes.  Well,  we're  delighted  that  you  took  time  from  your 
busy  schedule  to  come  in  and  share  with  us  some  practical  insights. 

Magistrate  Palermo.  I'm  not  that  important,  I  am  just  busy. 

Mr.  Hughes.  Well,  I  don't  know. 

Magistrate  Palermo.  If  you  have  any  questions  from  the  practi- 
cal end  of  anything  on  anything  I've  said,  I'll  be  happy  to  answer 
them. 

Mr.  Hughes.  I  gather,  overall,  that  you  feel  that  we  have  main- 
tained a  proper  balance  between  the  decisionmaking  on  the  part  of 
the  Department  of  State,  which  involves  other  nations  and  the  po- 
litical problems  that  have  to  be  dealt  with,  and,  on  the  other  hand, 
the  problems  that  an  individual  would  have— the  civil  liberties 
issue.  Do  you  think  that  the  procedure  that  we  set  forth  is  a  fair  and 
workable  one? 

Magistrate  Palermo.  It  is  up  to  the  judge,  you  know.  If  the  judge 
has  some  backbone  and  some  knowledge,  as  I  think  it's  the  old 
story,  it's  as  good  as  the  judge. 

Mr.  Hughes.  And  that  is  always  the  case. 

Let  me  ask  you  just  a  couple  of  other  brief  questions. 

In  applying  the  special  circumstances  test,  have  you  had  any  par- 
ticular problems  with  that? 

Magistrate  Palermo.  I  have  not.  And  I  think  we  have  more  ex- 
traditions than  anybody  in  the  United  States  in  our  district.  And 
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I've  let  several  out,  and  they  fit  the  exceptions;  and  I  think  Judge 
Sorrentino  has,  I  know  Judge  Kyle  has. 

And  basically,  we've  not  had  any  problem  with  it.  As  I  say,  the 
one  I  just  recited;  and  then  there's  another  one  that  fits  the  excep- 
tion, Amari  Safi,  who  is  still,  I  think,  out  on  bond.  He  was  in  jail  3 
years  and  in  the  U.S.  courts.  And,  amongst  other  things,  the  Jus- 
tice Department  didn't  file  a  complaint  against  him  until  just 
before  he  was  about  to  finish  serving  his  prison  term.  And  that  fit 
the  special  exception,  because  it  was  obvious  they  were  trying  to 
hold  him  in  jail  longer  and  they  should  have  proceeded  while  he 
was  in  jail.  That  was  the  second  one. 

Another  one  was  where  a  man  was  dying,  of  course.  It  did  take 
him  6  years  to  die,  but  he  died.  But  I  had  Government  doctors  ex- 
amine him  every  3  months  and  they  said  that  he  was  seriously  ill 
and  dying;  and,  certainly,  that  fit  the  exception — Judge  Vardi, 
which  went  back  and  forth. 

Mr.  Hughes.  Escaped  from  prison? 

Magistrate  Palermo.  Yes. 

Mr.  Hughes.  Let  me  ask  you.  In  the  legislation,  as  you  know,  we 
put  the  burden  on  the  individual  to  establish  that  he  or  she  does 
not  present  a  risk  of  flight  or  danger  to  the  community  in  the  first 
10  days,  on  the  premise  that  it  takes  a  while  for  the  requesting  ju- 
risdiction to  get  the  information  to  the  Justice  Department,  so  10 
days  would  give  it  adequate  time,  and  then,  after  10  days,  the  Gov- 
ernment would  have  the  burden  of  going  forward  to  establish  that 
the  person  presented  an  unreasonable  risk  of  flight  or  danger  to 
the  community. 

Do  you  see  any  practical  problems  with  that  approach? 

Magistrate  Palermo.  Well,  I  don't,  really — even  though  my 
friend,  Mr.  Abbell 

You  have,  also,  in  there  that  it  can  be  extended  by  order  of 
court;  which  is  a  protection,  for  the  Government's  being  protected, 
too,  if  they  come  in  and  say,  "We've  had  problems,  there's  prob- 
lems down  there,  they  had  an  earthquake,"  or  whatever,  "we  can't 
get  the  communications." 

Certainly,  the  judges  can  extend  the  time.  I  don't  find  the  Gov- 
ernment hurt  by  that,  really. 

Mr.  Hughes.  Do  you  find  the  Government  has  adequate  time, 
generally,  within  a  10-day  period,  to  secure  the  necessary  documen- 
tation? 

Magistrate  Palermo.  Generally  not.  But  with  the  extension  on 
there,  I  don't  find  any  problem. 

Mr.  Hughes.  I  see. 

Magistrate  Palermo.  The  men  in  the  Government,  the  State  De- 
partment, move  slowly,  as  you  know.  I  guess  the  courts  do,  too.  I 
don't  know  that  10  days,  in  itself,  is  enough;  but  I  find  that  with 
the  extension  of  time  and  application,  could  be. 

What  I  like  about  the  bill  is  you're  keeping  our  Government  and 
you're  keeping  the  demanding  nations'  feet  to  the  fire:  "If  you 
want  this  man,  let's  go  ahead;  if  you  don't  want  him,  let's  let  him 
go."  And  this  is  the  philosophy  that  I  like  that  is  in  here.  It  is  so 
much  needed.  And  I  personally  appreciate  from  everybody  justice 
and  so  on. 

Mr.  Hughes.  Thank  you,  sir. 


72 

The  gentleman  from  Michigan? 

Mr.  Sawyer.  Yes,  sir. 

Judge,  do  you  think  this  bill  would  add  appreciably  to  the  bur- 
dens of  the  court  workload? 

Magistrate  Palermo.  If  we  don't  try  to  make  it  too  specific  and 
get  too  much  in  it,  too  many  words,  I  think  that  it  can  help.  If  we 
get  to  where  we  are  trying  to  define  too  well,  looking  at  it  again 
from  the  defense  attorney,  you're  just  giving  me  more  to  shoot  at. 

And  I  can  see  in  here,  although  the  intentions  are  fine,  some  few 
words  here,  and  right  away  I'm  saying,  "Well,  there's  a  loophole  I 
might  grab,  here's  where  I  can  delay  it  a  little  further,  or  I  can 
bring  a  suit,  or  what  does  this  mean." 

Between  your  bill  and  the  Senate  bill,  I  think  that,  in  my 
humble  opinion,  is  an  excellently  well  worded  bill  that  could  come 
out  of  it.  The  intent  is  the  same,  basically.  And  I  think  that 
you're — again,  in  my  humble  opinion — on  the  right  track,  but  I 
think  you  have  to  be  very  careful  not  to  try  to  put  too  much  in  it 
or  we're  going  to  have  problems,  you  know.  And  that  is  the  prob- 
lem from  the  judges'  angle. 

I  can  see  how  a  sharp — we  have  some  good  lawyers,  and  I'd  like 
to  try,  myself.  And  that's  the  only  thing  I  miss  from  being  on  this 
side  of  the  bench,  is  the  actual  trial  cases.  And  the  first  thing  I  do 
is  look  at  it,  and  I  can  see,  looking  at  this,  "Well,  here's  something; 
what  do  they  mean  by  this?"  And  that's  why  I  was  going  to  ask  the 
question  about  the  magistrates  having  the  authority,  because  the 
first  thing  we're  going  to  get  is  attacking  whether  the  magistrate 
can  hear  it  or  not. 

And  there  are  several  things,  but  basically  I  like  the  bill.  But 
with  the  two  bills  together,  with  the  careful  drawing  up  of  the 
wording  of  it,  I  think  that  we  will  not  have  much  problems  with  it. 

Mr.  Sawyer.  I  deduce  you  weren't  totally  happy  with  the  appel- 
late review  provisions.  How  far  do  you  feel  those  could  be  curtailed 
and  still  be  fair  to  the  defendant? 

Magistrate  Palermo.  Well,  we're  still  being  bound  by  the  treaty. 
The  treaty  is  the  one  that  decides  what  the  rules  are  that  we  go  by 
in  a  particular  extradition,  and  then  you  tell  us,  under  that  treaty, 
what  the  rules  are.  As  long  as  they  have  one  solid  appeal  under  the 
laws  that  you  pass — not  under  what  we  think,  you  see — this  also 
worries  me,  that  some  judges  can  take  some  of  this  and  run  away 
with  it  and  cause  more  problems.  They  can't  quite  get  the  neutral, 
detached,  or  the  extradition  hat  on,  as  I  call  it,  leave  their  district 
court  or  the  Constitution  Bill  of  Rights  hat  on  the  side  and  put 
your  extradition  hat  on.  That's  our  problem.  If  we're  careful  we 
won't  have  some  runaway  judges,  and  you  also  won't  have  your 
slick  defense  attorneys  delaying  it  from  2  to  5  years. 

The  Vardi  one,  you  know,  he  was  just  passing  through  from 
Miami  to  Canada  and  the  attorneys  knew  about  it  and  slapped  him 
with  a  writ  of  habeas  corpus  at  the  airport,  and  he  died  here  8 
years,  7  years,  later,  something  like  that,  in  the  United  States.  And 
that  is  not  exactly  right  either,  but  it  was  good  legal  maneuvering. 

That  is  my  answer  to  that,  both  the  judges,  if  it  is  on  the  appeal, 
and  the  courts,  it  is  just  going  to  make  an  extra  burden  if  you  give 
them  two  shots  at  it,  certainly  they  should  have  one,  and  that 
could  be  either  habeas  corpus  or  review. 
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Now,  if  you  limit,  as  you  tried  here,  on  habeas  corpus,  to  not 
present  anything  that  had  been  already  presented  in  the  court,  and 
that  can  stand,  that  is  not  bad,  in  my  opinion. 

Mr.  Hughes.  Would  the  gentleman  yield? 

I  think  the  gentleman's  concern,  mostly,  is  with  the  multiplicity 
of  habeas  corpus  petitions  which  often  are  spurious.  And  both  of  us 
share  your  concern.  If  we  had  jurisdiction  over  habeas  corpus,  we 
might  be  legislating  in  the  area. 

Magistrate  Palermo.  Well,  I  say  that's  it,  just  don't  give  them 
two  cracks  at  the  box  when  one  will  do.  We  don't  need  it,  you 
know.  We  already  have  this — somebody  has  this  down — now,  26 
cases  filed  by  one  prisoner  since  1980,  and  I'm  having — it  will  take 
me  months  to  decipher  what  has  already  been  presented  to  the  var- 
ious courts  in  the  State  of  Florida,  in  three  districts  in  the  State  of 
Florida,  and  get  down  to  giving  him  all  the  rights  that  he  is  enti- 
tled to.  And  it  is  burdensome,  but  in  our  great  country  we  have  it. 
We  still  take  each  one  carefully  and  look  for  that  needle  in  a  hay- 
stack; but  it  is  not  easy,  as  you  know. 

And  that  was  my  concern  with  the  review,  if  it  would  be  possible 
to  just  not  have  a  double  review;  if  you  can't  limit  habeas  corpus, 
then  I  am  not  in  favor  of  the  direct  review  under  the  bill.  If  you 
can  limit  the  habeas  corpus,  which  is  difficult,  as  you've  already 
stated.  Congressman,  then  we  have  some  problems.  In  my  opinion 
that's  how  we  got  into  a  lot  of  this  immigration  and  naturalization 
difficulties;  but  please,  you've  already  had  enough  of  that. 

Mr.  Hughes.  Would  the  gentleman  yield  for  just  one  second? 

Mr.  Sawyer.  Yes. 

Mr.  Hughes.  As  a  practical  matter  do  you  find  that  extraditable 
defendants  present  any  more  risk  of  flight  than  the  average  run-of- 
the-mill  defendants  you  have  through  your  court? 

Magistrate  Palermo.  It's  the  same  as  any  other  one,  each  one  is 
a  different  case  and  we  apply  the  rules  to  that  particular  case.  It 
would  be  the  same  thing.  As  I  say,  the  ones  that  I  found  and  were 
let  out,  we  had  no  problem  with.  They  made  all  of  the  appearances 
and  so  on.  On  the  other  hand,  Justice  informs  me,  and  probably 
rightlv  so,  the  ones  out  on  bond  take  longer  to  dispose  of.  But  that 
doesn  t  say  to  put  them  in  jail,  and  they  finally  say,  "Look,  I  give 
up;  give  me  back  there  if  I'm  going  to  be  in  jail  anyhow." 

Mr.  Hughes.  They're  out  trying  to  earn  their  money  to  pay  for 
the  high-priced  counsel  they're  employing. 

Magistrate  Palermo.  Yes.  And  that  is  important,  you  know.  I 
even  take  that  into  account  in  setting  bonds  now,  I  know  certain 
attorneys  and  how  much  they  get,  and  that  if  an  attorney  is  paid  I 
think  that  is  a  tie  to  the  community.  They'll  pay  the  bondsman  but 
they  won't  pay  the  attorney,  from  my  experience. 

Mr.  Hughes.  I  agree  with  you,  it  is  important. 

I  thank  you. 

Mr.  Sawyer.  It  is  interesting  to  hear  you  allude  to  another  land- 
mark case  by  means  of  Escobedo.  These  Escobedos,  apparently, 
create  quite  a  bit  of  legal  authority  in  this  country. 

Magistrate  Palermo.  Well,  it  was  my  case,  originally,  and  I 
didn't  use  that  wording  in  the  fifth  circuit  which  I  used  for  the 
standard.  It  was  a  very  interesting  case.  As  I  say,  my  wife  was 
threatened  at  the  time,  when  I  was  married,  and  every  terrorist  in 
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south  Florida,  I  am  told,  was  in  the  courtroom  for  the  various  hear- 
ings. But  it  was  interesting,  I  enjoyed  it.  But  it  has  made  law,  and  I 
think  the  fifth  circuit  at  that  time  made  good  law.  It  has  helped 
the  courts  rather  than  confused  us  more  than  any  decision.  Many 
of  the  decisions  we  are  getting  now  are  confusing  us  more  than 
helping  us. 

Mr.  Sawyer.  I  was  just  alluding  to  the  fact  that  there  was  a 
Danny  Escabedo  in  Chicago,  that  the  Escabedo  case  became  quite  a 
case  before  it  was  kind  of  eclipsed  by  Miranda,  but  then  we're 
hearing  of  other  Escabedos. 

Magistrate  Palermo.  Well,  I  had  the  same  problem  with  Paler- 
mos.  I  was  mistaken  for  Blinky  Palermo  in  Las  Vegas  and  enjoyed 
the  finest  and  didn't  know  why  until  somebody  told  me,  and  abso- 
lutely no  relationship.  But  I  enjoyed  it  at  that  particular  time, 
under  those  circumstances,  getting  priority  at  the  night  clubs  for 
dinner.  [Laughter.] 

Mr.  Sawyer.  I  yield,  Mr.  Chairman. 

Mr.  Hughes.  'Thank  you.  Judge.  You  have  been  very  helpful. 
And  I  hope  that  you  can  enjoy  Washington  for  a  few  hours 
anyway. 

Magistrate  Palermo.  Oh,  I've  been  coming  here  for  47  years. 

Mr.  Hughes.  That's  good.  It's  good  to  see  you. 

Magistrate  Palermo.  But  you  did  pick  a  good  time,  with  all  the 
flowers  and  everything  in  bloom. 

Mr.  Hughes.  We  tried  to  plan  it  that  way  for  you. 

Magistrate  Palermo.  I'm  sure  you  did,  and  I  appreciate  it.  I'm 
coming  from  Florida  and  can  say  it's  so  good  here.  I  appreciate  it. 

Mr.  Hughes.  Have  a  safe  journey  back  home. 

Magistrate  Palermo.  Thank  you. 

Mr.  Hughes.  Our  next  witness  is  Arthur  Helton,  the  director  of 
the  political  asylum  project  of  the  Lawyers  Committee  for  Interna- 
tional Human  Rights,  based  in  New  York  City.  Mr.  Helton  is  a 
graduate  of  the  New  York  University  Law  School.  After  graduation 
he  was  with  the  Criminal  Appeals  Bureau  of  the  Legal  Aid  Society 
of  the  city  of  New  York.  Immediately  before  assuming  his  current 
position,  he  practiced  immigration  law  with  a  private  law  firm  in 
New  York  City. 

Mr.  Helton  is  chairman  of  the  Immigration  and  Nationality  Law 
Committee  of  the  Association  of  the  Bar  of  the  City  of  New  York. 

Mr.  Helton,  we  are  pleased  to  have  you  with  us  today.  We  have 
your  statement  which,  without  objection,  will  be  made  a  part  of  the 
record;  and  we  hope  you  can  summarize  it. 

TESTIMONY  OF  ARTHUR  HELTON,  DIRECTOR,  POLITICAL 
ASYLUM  PROJECT,  LAWYERS  COMMITTEE  FOR  INTERNATION- 
AL HUMAN  RIGHTS 

Mr.  Helton.  Thank  you,  Mr.  Chairman  and  members. 

I  would  particularly  like  to  comment  today  on  the  proposed  pro- 
visions concerning  the  political  offense  exception  to  extradition,  in- 
cluding the  standards  by  which  to  determine  whether  or  not  the 
defense  in  question  is  political  in  character.  I  also  wish  to  comment 
upon  the  need,  in  our  view,  to  maintain  the  power  of  the  Federal 
courts  to  determine  whether  or  not  a  request  for  extradition  is 
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merely  a  pretext  for  persecution  on  account  of  race,  religion,  mem- 
bership in  a  particular  social  group,  nationality,  or  political  opin- 
ion. 

At  the  outset  I  would  like  to  say  the  political  offense  analysis 
should  be  the  same  as  that  utilized  in  the  refugee  and  asylum  area 
and  Federal  court  jurisdiction  should  be  retained  in  order  to  square 
the  extradition  procedure  in  the  United  States  with  the  law  and 
treaty  obligations  that  the  United  States  has  respecting  those  who 
apply  for  political  asylum  and  seek  entitlement  to  refugee  status. 

The  bill  that  we  are  looking  at  here  today  essentially  retains  the 
definition  of  political  offense  with  respect  to  certain  offenses.  How- 
ever, it  excepts  absolutely  or  conditionally  certain  of  those  offenses 
from  the  political  offense  analysis.  Some  of  those  include  aircraft 
hijacking,  which  would  be  absolutely  excepted,  or  certain  violent 
crimes  which  would  be  be  excepted  absent  extraordinary  circum- 
stances. 

Now,  no  standards  are  set  forth  in  the  bill  to  define  what  circum- 
stances should  be  deemed  extraordinary.  This  concept  was,  intro- 
duced in  a  predecessor  bill  in  the  97th  Congress  to  add  an  element 
of  flexibility  to  the  political  offense  analysis.  In  fact,  however,  in 
our  view,  it  simply  engrafts  on  the  political  offense  analysis  a  fur- 
ther, but  somewhat  limited,  inquiry  with  respect  to  some  but  not 
all  of  the  offenses.  The  traditional  and  formalistic  notion  that  has 
been  alluded  to  by  others  before  you  of  what  is  a  political  offense  is 
otherwise  retained. 

I  think  the  statement  in  the  Mackin  case,  in  terms  of  the  stand- 
ard for  defining  political  offenses  is  instructive.  Essentially,  in 
order  to  determine  whether  or  not  the  offense  in  question  was  po- 
litical, one  has  to  show  whether  there  was  a  war,  rebellion,  revolu- 
tion, or  political  uprising  at  the  time  and  site  of  the  commission  of 
the  offense.  Further,  one  has  to  show  whether  the  offender  was  a 
member  of  the  uprising  group  and  finally  whether  the  offense  was 
incidental  to  or  in  furtherance  of  the  political  uprising. 

The  courts  have  agonized  over  these  formalistic,  traditional  no- 
tions, particularly  with  respect  to  what  constitutes  an  uprising  and 
trying  to  square  that  standard  with  terroristic  activities.  And  the 
courts  have  had  great  difficulty  in  that  connection. 

Now,  in  terms  of  the  so-called  rule  of  noninquiry,  if  I  could  just 
address  that  for  a  moment  and  then  talk  about  our  concerns  both 
with  respect  to  the  political  offense  analysis  and  the  rule  of  nonin- 
quiry. In  terms  of  noninquiry,  the  current  bill  essentially  prohibits 
the  courts  from  inquiring  into  the  background  of  an  extradition  re- 
quest. That  prerogative  is  left  exclusively  with  the  Secretary  of 
State,  and  that  is  somewhat  at  variance  with  the  current  law. 
Under  current  law  the  courts,  while  ordinarily  declining  to  with- 
hold extradition,  expressly  reserve  the  right,  in  appropriate  in- 
stances, to  inquire  into  the  background  of  an  extradition  request. 
Indeed,  many  times  the  courts  have  taken  into  consideration  the 
adequacy  of  the  judicial  procedures  in  the  country  in  question,  et 
cetera. 

Now,  our  concern  with  respect  to  both  items,  the  political  offense 
analysis  and  the  rule  of  noninquiry,  is  that  essentially  they  should 
be  squared  with  their  analogs  in  the  asylum  and  refugee  area.  The 
other  side  of  the  political  offense  exception  to  extradition  is  the 
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question  whether  to  grant  poHtical  asylum  in  the  United  States  to 
an  aUen  who  has  been  charged  with  or  convicted  of  a  crime.  The 
nature  of  the  inquiry  and  the  standards  employed  in  the  refugee 
and  asylum  area  and  in  the  extradition  area  should  be  the  same; 
otherwise,  we  face  the  peculiar  anomaly  of  a  refugee  who  may  be 
extradited  to  face  persecution. 

It  is  instructive,  then,  to  refer  to  in  the  asylum  and  refugee  con- 
text. In  the  asylum  context,  in  terms  of  whether  or  not  an  alien 
merits  political  asylum,  ordinarily  he  or  she  has  to  establish  a  well- 
founded  fear  of  persecution  upon  return  to  the  country  of  national 
origin  on  account  of  race,  religion,  nationality,  membership  in  a 
particular  social  group,  or  political  opinion. 

In  that  respect,  one  is  not  entitled  to  refugee  status  and  can  be 
denied  asylum  if  there  are  serious  reasons  for  considering  that  the 
alien  has  committed  a  serious  nonpolitical  crime  outside  the 
United  States.  We  then  return  to  the  question  of  what  is  a  serious 
nonpolitical  crime,  and  more  pertinently,  in  terms  of  this  legisla- 
tion, what  is  a  political  offense. 

The  Handbook  on  Procedures  and  Criteria  for  Determining  Refu- 
gee Status  under  the  1951  Convention  and  the  1967  Protocol  Relat- 
ing to  the  Status  of  Refugees,  which  has  been  recognized  by  the 
courts  and  the  administrative  authorities  in  the  asylum  area  as 
persuasive,  restates  the  history  and  the  experience  of  the  U.N. 
under  the  same  refugee  standard  that  we  abide  by  in  this  country. 
The  handbook,  in  determining  if  an  offense  is  political  in  charac- 
ter, looks  to  the  nature  and  purpose  of  the  offense  in  question,  in- 
cluding motive,  unlike  the  suggestion  in  some  of  the  case  law  in 
the  extradition  aimed,  and  the  relationship  between  the  offense 
and  its  alleged  political  purpose  and  objective,  including  whether 
or  not  the  offense  is  grossly  out  of  proportion  to  the  alleged  objec- 
tive. 

This  is  a  much  more  flexible,  individual-oriented  analysis.  It  does 
not  depend  upon  a  characterization  as  to  whether  or  not  there  is 
an  "uprising"  or  not. 

With  respect  to  the  rule  of  noninquiry  and  the  nature  of  review 
in  the  asylum  area  there  is  initial  administrative  review  of  an 
alien's  request  for  political  asylum.  In  that  regard  there  is  a  full 
factfinding  opportunity  before  an  administrative  officer,  with  enti- 
tlement to  process  and  to  discovery  upon  the  showing  required 
under  the  regulations.  In  sum  there  is  a  full  opportunity  to  present 
a  case  and  show  that  an  alien  has  a  well-founded  fear  of  persecu- 
tion. 

In  deportation  proceedings  an  adverse  agency  determination  can 
be  reviewed  in  the  appropriate  court  of  appeals  on  petition  for 
review.  In  the  exclusion  context,  an  adverse  agency  decision  can  be 
reviewed  by  writ  of  habeas  corpus  in  a  Federal  district  court  with  a 
further  review  and  appellate  review  available  in  both  contexts.  The 
courts  have  not  hesitated,  under  appropriate  circumstances,  to 
review  asylum  cases,  including  reviewing  the  facts  which  underlie 
the  asylum  determinations  to  determine  whether  or  not  there  is 
substantial  evidence  in  the  record  to  support  the  agency  determina- 
tion. Some  of  those  cases  are  referred  to  in  my  statement. 

To  the  extent  that  the  courts  do  not,  or  cannot,  review  a  political 
offense  determination,  then  to  that  extent,  as  I  said  before,  asylum 
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applicants  in  the  United  States,  or  asylum  seekers  who  are  ulti- 
mately awarded  refugee  status  in  the  United  States,  risk  a  peculiar 
anomaly;  namely,  in  particular  an  asylum  seeker  may  be  granted 
asylum  because  of  the  political  character  of  the  offense  in  question 
but  extradited  to  face  persecution  if  the  Secretary  of  State,  under 
the  current  bill,  disagrees  about  the  characterization  of  the  offense 
for  whatever  reason,  including  ideological  or  other  policy  consider- 
ations. 

The  Department  of  State,  on  the  asylum  side,  plays  expressly  an 
advisory  role.  To  give  the  Secretary  of  State  an  exclusive  role  in 
the  extradition  context  would  simply  introduce  the  risk  that  the 
decision  would  be  made  as  a  matter  of  political  expedience  rather 
than  neutral  principle.  For  that  reason,  it  is  our  view  that  the 
review  by  the  independent  judiciary  should  be  maintained  in  the 
extradition  context,  both  in  connection  with  a  neutral  and  individ- 
ualistic inquiry  on  the  question  of  political  offense  and  whether  or 
not  a  request  for  extradition  is  really  a  pretext  for  persecution. 

Thank  you. 

[The  statement  follows:] 

Prepared  Statement  of  Arthur  C.  Helton  on  U.S.  Extradition  and  Asylum 

Policy 

introduction 

Chairman  Hughes,  thank  you  for  inviting  me  to  appear  at  today's  hearing.  My 
name  is  Arthur  Helton.  I  am  the  director  of  the  Political  Asylum  Project  of  the  New 
York  based  Lawyers  Committee  for  International  Human  Rights. 

Since  1978,  the  Lawyers  Committee  has  been  a  public  interest  law  center  working 
in  the  area  of  international  human  rights,  refugee  and  asylum  law.  The  Political 
Asylum  Project  of  the  Committee  was  created  in  late  1980  to  provide  representation 
to  individual  asylum  applicants  in  the  United  States.  The  Project  utilizes  volunteer 
lawyers  whom  it  trains  and  supervises.  Since  1978,  the  Lawyers  Committee  has  rep- 
resented more  than  250  asylum  applicants  from  over  30  countries.  Based  on  this  ex- 
perience, the  Committee  has  testified  in  Congress  and  prepared  papers  on  various 
asylum  and  refugee  policy  matters. 

Our  testimony  today  concerns  H.R.  2643,  a  bill  to  amend  Title  18  of  the  United 
States  Code  with  respect  to  extradition.  In  particular,  I  wish  to  comment  upon  the 
proposed  provisions  concerning  the  "political  offense"  exception  to  extradition,  in- 
cluding the  standards  by  which  to  determine  whether  an  offense  is  political  in  char- 
acter. I  also  wish  to  comment  upon  the  need  to  maintain  the  power  of  the  courts  to 
inquire  into  whether  a  request  for  extradition  is  a  mere  pretext  for  persecution  on 
account  of  race,  religion,  nationality,  membership  in  a  particular  social  group  and 
political  opinion.  In  our  view,  the  political  offense  analysis  should  be  the  same  as 
that  utilized  in  the  refugee  area,  and  federal  court  jurisdiction  should  be  retained  in 
order  to  square  the  extradition  procedure  with  United  States  law  and  treaty  obliga- 
tions regarding  the  treatment  of  persons  who  apply  for  political  asylum  in  the 
United  States. 

the  proposed  political  offense  exception 

The  bill  codifies  prior  law  in  that  a  person  whose  extradition  is  sought  is  permit- 
ted to  raise  as  a  defense  the  fact  that  the  offense  in  question  was  a  "political  of- 
fense.' Prior  law  is  modified  in  the  bill  in  that  certain  offenses,  such  as  airplane 
hijacking,  are  expected  absolutely  from  the  term  "political  offense.^  "Others,  includ- 


'  The  court  shall  not  order  a  person  extraditable  after  a  hearing  under  this  section  if  the 
court  finds  .  .  .  the  person  has  established  by  the  preponderance  of  the  evidence  that  any  of- 
fense for  which  such  person  may  be  subject  to  prosecution  or  punishment  if  extradited  is  a  polit- 
ical offense.  Section  3194(d)(2)(C). 

^  For  the  purposes  of  this  section,  a  political  offense  does  not  include — 

Continued 


30-993    0—84 6 


78 

ing  certain  crimes  of  violence,  are  excepted,  absent  the  existence  of  "extraordinary 
circumstances."^  No  standards  are  set  forth  in  the  bill  to  define  what  circumstances 
should  be  deemed  "extraordinary."  This  concept  was  introduced  in  a  predecessor 
bill  in  the  97th  Congress  to  add  an  element  of  flexibility  to  the  "political  offense" 
analysis.''  In  fact,  however,  it  simply  engrafts  onto  the  analysis  a  limited  inquiry 
into  the  circumstances  surrounding  the  commission  of  some  offenses.  The  tradition- 
al, formalistic  notion  of  what  is  a  "political  offense"  is  otherwise  retained. 

THE  TRADITIONAL  POLITICAL  OFFENSE  EXCEPTION 

The  standard  employed  by  the  courts  in  the  United  States  to  determine  whether 
extradition  should  be  refused  on  the  grounds  that  the  offense  in  question  is  a  politi- 
cal one  is  derived  from  a  leading  nineteenth  century  British  case.  In  re  Castioni,^ 
which  provide  that  such  offenses  must  be  "incidental  to  and  [have]  formed  a  part  of 
political  disturbances."  Relatively  few  American  Courts  have  addressed  the  issues 
recently.  Two  recent  American  cases,  Matter  of  Mackin,^  in  which  extradition  was 
denied,  and  Eain  v.  Wilkes,''  in  which  it  was  permitted,  serve  to  illustrate  the  pre- 
vailing standard. 

In  Mackin,  the  court  reviewed  the  case  law  and  distilled  the  following  factors  to 
determine  whether  the  Offense  in  question  was  political:  (1)  Whether  there  was  a 
war,  rebellion,  revolution  of  political  uprising  at  the  time  and  site  of  the  commission 
of  the  offense;  (2)  whether  Mackin  was  a  member  of  the  uprising  group;  and  (3) 
whether  the  offense  was  "incidental  to"  and  "in  furtherance  of  the  political  upris- 
ing.» 

Mackin  involved  a  request  by  the  United  Kingdom  for  the  extradition  of  a 
member  of  the  Provisional  Irish  Republican  Army  (PIRA)  for  the  attempted  murder 
of  a  British  undercover  soldier.  As  to  the  existence  of  a  political  uprising,  the  court 
concluded  that  ".  .  .  there  was  a  political  conflict  in  Andersontown,  Belfast,  North- 
ern Ireland  in  March  of  1978  which  was  part  of  an  ongoing  political  uprising,  fluctu- 
ating in  intensity,  but  nevertheless  of  sufficient  severity  to  satisfy  the  first  prong  of 
the  political  offense  exception."^  The  court's  determination  relied  on:  (1)  the  high 
level  of  violence  in  the  area  at  that  time;  (2)  the  presence  of  13,000  British  troops, 
420  of  whom  were  stationed  in  Andersontown  to  contain  the  violence;  (3)  the  exist- 
ence of  three  British  army  forts  in  the  immediate  locale;  (4)  the  establishment  of 
special  non-jury  courts  by  emergency  legislation  to  deal  with  the  rise  in  terrorism; 
(5)  the  derogations  filed  by  the  United  Kingdom  from  the  European  Convention  of 
Human  Rights  to  allow  it  to  forego  it  obligations  thereunder  by  virtue  of  the  exist- 
ence of  a  "public  emergency  threatening  the  life  of  a  nation;"  and  (6)  the  campaign 
of  violence  maintained  by  the  PIRA  aimed  at  British  army  and  Loyalist  forces 


(A)  an  offense  within  the  scope  of  the  Convention  for  the  Suppression  of  Unlawful  Seizure  of 
Aircraft  (signed  at  The  Hague  on  December  16,  1970); 

(B)  an  offense  within  the  scope  of  the  Convention  for  the  Suppression  of  Unlawful  Acts 
Against  the  Safety  of  Civil  Aviation  (signed  at  Montreal  on  September  23,  1971); 

(C)  a  serious  offense  involving  an  attack  against  the  life,  physical  integrity,  or  liberty  of  inter- 
nationally protected  persons  (as  defined  in  section  1116  of  this  title),  including  diplomatic 
agents; 

(D)  an  offense  with  respect  to  which  a  multilateral  treaty  obligates  the  United  States  to  either 
extradite  or  prosecute  a  person  accused  of  the  offense; 

(E)  an  offense  that  consists  of  the  manufacture,  importation,  distribution,  or  sale  of  narcotics 
or  dangerous  drugs;  or 

(F)  an  attempt  or  conspiracy  to  commit  an  offense  described  in  subparagraphs  (A)  through  (E) 
of  this  paragraph,  or  participation  as  an  accomplice  of  a  person  who  commits,  attempts,  or  con- 
spires to  commit  such  an  offense.  Section  3194(e)(2). 

^  For  the  purposes  of  this  section,  a  political  offense,  except  in  extraordinary  circumstances, 
does  not  include — 

(A)  an  offense  that  consists  of  homicide,  assault  with  intent  to  commit  serious  bodily  injury, 
kidnaping,  the  taking  of  a  hostage,  or  a  serious  unlawful  detention; 

(B)  an  offense  involving  the  use  of  a  firearm  (as  such  term  is  defined  in  section  921  of  this 
title)  if  such  use  endangers  a  person  other  than  the  offender; 

(C)  rape;  or 

(D)  an  attempt  or  conspiracy  to  commit  an  offense  described  in  subparagraph  (A),  (B),  or  (C)  of 
this  paragraph,  or  participation  as  an  accomplice  of  a  person  who  commits,  attempts,  or  con- 
spires to  commit  such  an  offense.  Section  3194(e)(3). 

*  H.R.  Rep.  No.  97-627,  Part  I,  97th  Cong.  2d  Sess.  24  (1982). 
5  [1891]  1  Q.B.  149. 

8  No.  80  Cr.  Misc.  1,  slip  op.  at  54  (S.D.N.Y.  Aug.  13,  1981),  Habeas  corpus  denied,  668  F.2d  122 
(2d  Cir.  1981). 

^  641  F.  2d  504  (7th  Cir.  1981),  cert,  denied,  454  U.S.  894  (1981). 

8  668  F.2d  122  at  125. 

9  No.  80  Cr.  Misc.  1,  slip  op.  at  54  (S.D.N.Y.  Aug.  13,  1981. 
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against  British  Dominion  of  Northern  Ireland,  and  in  support  of  a  unified,  inde- 
pendent Irish  nation. '° 

As  to  Mackin's  membership  in  the  uprising  group,  the  court  found  that  the  requi- 
site connection  to  the  group  had  been  established.  The  alleged  acts  were  in  conform- 
ity with  a  member's  general  functions  in  the  PIRA,  and  Mackin  "bore  no  personal 
ill-will  or  malice  toward  the  victim-soldier." ^^ 

As  to  the  question  of  whether  the  act  was  "incidental  to"  and  "in  furtherance  of 
a  political  disturbance,  the  court  found  that  while  the  acts  had  not  been  "pre- 
planned and  directed  by  the  PIRA"  the  requisite  "substantial  tie"  between  the  al- 
leged offense  and  the  political  activity  and  goals  of  the  group  had  been  shown  in  the 
"necessity  of  the  situation," '^ 

The  second  case,  Eain  v.  Wilkes  '^  involved  a  Jordanian  national  and  a  member 
of  the  Fatah  faction  of  the  Palestine  Liberation  Organization  (PLO)  whose  extradi- 
tion to  Israel  was  requested  on  charges  of  murder  and  aggravated  harm.  Eain  was 
alleged  to  have  planted  a  bomb  in  the  market  area  of  Tiberias  during  a  Jewish  reli- 
gious festival  and  youth  rally.  The  blast  had  killed  two  boys  and  maimed  and/or 
injured  36  other  persons. 

As  to  the  political  disturbance  requirement,  the  court  noted  that  it  must  consti- 
tute a  "war,  revolution  or  rebellion."  The  court  distinguished  the  nature  of  the  con- 
flict in  Israel  from  other  disturbances  where  the  political  offense  exception  had  been 
sustained,  explaining  that  those  "cases  involved  ongoing,  organized  battles  between 
contending  armies,  a  situation  which,  given  the  express  nature  of  the  PLO,  may  be 
distinguished."  I'* 

As  to  the  question  of  whether  or  not  the  act  was  "incidental  to"  and  "in  further- 
ance of  a  political  uprising,  the  court  held  that  there  had  been  a  failure  to  prove  a 
direct  link  between  the  bombing  and  the  political  goals  of  the  PLO.  The  individual's 
motives  in  committing  the  offense,  furthermore,  was  held  to  have  no  bearing  of  the 
political  character  of  the  act.  •  ^ 

The  applicability  of  the  political  offense  exception  to  terrorist  attacks  was  limited 
in  Eain  as  well.  The  court  relied  on  another  nineteenth  century  British  case  which 
excluded  from  acts  classified  as  "political  offenses"  those  which  are  "directed  pri- 
marily against  the  separate  body  of  citizens."  The  case  involved  a  bombing  of  an 
army  barracks  and  a  Parisian  cafe  by  an  anarchist.  The  political  exception  was  held 
not  to  apply  on  the  ground  that  "the  party  of  anarchy  is  the  enemy  of  all  govern- 
ment."'* 'The  court  in  Eain  identified  the  following  factors  as  relevant  to  the  deter- 
mination: (1)  The  civilian  status  of  the  victims  and  the  randomness  of  their  selec- 
tion; and  (2)  the  objectives  supposed  common  to  both  terrorist  and  anarchist  activi- 
ty, namely  "the  destruction  of  a  political  system  by  undermining  the  social  founda- 
tion of  the  government."" 

The  court  drew  the  distinction  between  terrorist  activity  and  activity  eligible  to 
the  classified  as  political  offenses  as  the  difference  between  "acts  that  disrupt  the 
political  structure  of  the  state,"  and  those  that  disrupt  "the  social  structure  that 
established  the  government."  Terrorist  activity,  unlike  political  activity  conforming 
to  the  test,  "seeks  to  promote  social  chaos,"  in  contrast  to  activity  occurring  in  the 
contest  of  "[a]n  ongoing,  defined  clash  of  military  forces."'* 

The  court  applied  these  principles  and  found  that  the  bombing  failed  to  qualify  as 
a  political  offense  only  because  of  its  specific  character  as  an  "isolated  act  of  vio- 
lence." The  PLO,  the  court  found,  "directs  its  destructive  forces  at  a  defined  civilian 
populace  "  to  further  its  aim  of  "[destroying]  the  Israeli  political  structure  as  an  inci- 
dent of  the  expulsion  of  a  certain  political  structure  as  an  incident  of  the  expulsion 
of  a  certain  population  from  the  country." '^  there  was  no  proof  that  the  bombing 
was  linked  to  PLO  political  and  strategic  objectives,  particularly  in  view  of  the  "ter- 
rorist" character  of  those  objectives. 


"Id 
'Id 
2  Id 

3 


641  F.  2d  504  (7th  Cir.  1981(,  cert,  denied,  454  U.S.  894  (1981). 
"  Id.  at  519 
5  Id.  at  520 

«  Id.  at  521,  citing  In  re  Meunier,  [1894]  2  Q.B.  at  419. 
'  Id.  at  521. 
»  Id.  at  521-522. 
«  Id.  at  520  n.  19. 
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THE  RULE  OF  JUDICIAL  NONINQUIRY 

H.R.  2643  also  prohibits  the  courts  from  inquiring  into  the  background  of  an  ex- 
tradition request.  That  prerogative  is  left  with  the  Secretary  of  State."  ^°  This  is  at 
variance  with  current  law. 

Under  current  law,  the  courts,  while  ordinarily  declining  to  withhold  extradition, 
reserve  the  right  to  inquire  into  the  background  of  an  extradition  request.  The  lead- 
ing case  is  Gallina  v.  Eraser,  -'  in  which  the  court  rejected  the  claim  of  the  individ- 
ual in  question  that  upon  return  to  Italy  he  would  be  imprisoned  without  a  new 
trail  and  an  opportunity  to  face  his  accusers  or  to  conduct  any  defense.  The  court 
explained  that  proceedings  in  foreign  courts  did  not  have  to  conform  to  American 
concepts  of  due  process,  and  that  the  court  was  without  authority  "to  inquire  into 
procedures  which  await  the  accused  upon  extradition."  The  ruling  in  Gallina  has 
been  followed  in  a  number  of  cases.  ^^ 

Nevertheless,  the  principle  of  judicial  self-restraint  expressed  in  Gallina  is  not  ab- 
solute. Indeed,  the  Gallina  court  itself  noted  that  "[W]e  could  imagine  situations 
where  the  relator,  upon  extradition,  would  be  subject  to  procedures  or  punishment 
so  antipathetic  to  a  federal  court's  sense  of  decency  as  to  require  re-examination  of 
[the]  principle  [of  non-inquiry].  This  is  not  such  a  case.  ^' 

In  another  case,  Matter  of  Sindona,^*  where  the  accused  also  alleged  that  he 
would  be  denied  a  fair  trail  if  extradited  to  Italy,  the  court  did,  in  fact,  discuss  the 
nature  of  Italy's  judicial  procedures.  In  rejecting  the  individual's  claim,  the  court 
emphasized  that  Sindona  has  "not  even  made  a  threshold  showing  that  he  would  be 
subject  to  procedures  in  Italy  that  he  would  be  so  violative  of  human  rights  as  to 
prevent  extradition.  There  is  no  indication  that  the  materials  submitted  by  Sindona 
that  the  Republic  of  Italy  subjects  accused  persons  to  an3rthing  approaching  summa- 
ry proceedings  or  Kangaroo  courts  which  occur  in  nations  which  disregard  human 
rights.  Italy  has  a  criminal  justice  system  which  comports  with  standards  of  the  civ- 
ilized world."  ^^  The  Italian  government,  the  court  noted,  is  "evidencing  its  intention 
and  ability  to  keep  the  criminal  justice  system  functioning  in  a  proper  manner."^* 

In  other  cases,  courts  implicitly  have  made  judgments  about  the  quality  of  the  ju- 
dicial safeguards  in  the  requesting  country.  For  instance,  in  Magasino  v.  Locke,^'^ 
the  court  rejected  the  claim  that  evidence  against  the  defendant  had  been  obtained 
pursuant  to  an  illegal  wiretap,  explaining  that  "we  hold  the  Canadian  courts  in  the 
highest  respect  and  entertain  no  doubt  that,  if  appellant  is  tried  in  Canada,  the  Ca- 
nadian courts  will  afford  appropriate  protection  to  appellant  under  pertinent  Cana- 
dian law."  28 

A  concern  with  the  fairness  of  the  foreign  judicial  system  may  also  have  formed 
the  basis  of  the  court's  denial  of  an  extradition  request  by  Greece  in  another  case. 
In  re  Mylonas.^^  There,  the  court  ruled  that  a  delay  of  three  years  between  the  ini- 


^"Any  issue  as  to  whether  the  foreign  state  is  seeking  extradition  of  a  person  for  the  purpose 
of  prosecuting  or  punishing  the  person  because  of  such  person's  political  opinions,  race,  religion, 
or  nationality  shall  be  determined  by  the  Secretary  of  State  in  the  discretion  of  the  Secretary  of 
State.  Any  issue  as  to  whether  the  extradition  of  a  person  to  a  foreign  state  would  be  incompati- 
ble with  humanitarian  considerations  shall  be  determined  by  the  Secretary  of  State  in  the  dis- 
cretion of  the  Secretary  of  State.  Section  3194(e)(4)(A)  and  (B). 

"278F.  2d77(2dCir.  1960). 

22  See,  Matter  of  Sindona,  450  F.  Supp.  672  (S.D.N. Y.  1978),  affd,  sub  nom.  Sindona  v.  Grant, 
619  F.2d  167  (2d  Cir.  1980)  (upholding  extradition  to  Italy;  argument  about  the  fairness  of  a  trial 
in  the  requesting  country  "was  not  properly  addressed  to  a  court  in  an  extradition  hearing  but 
must  be  made  to  the  Department  of  State,  which  has  primary  responsibility  for  determining 
whether  treaties  with  foreign  countries  are  being  properly  respected  .  .  .  and  (which)  has  au- 
thority to  deny  extradition  on  humanitarian  grounds,  if  it  appears  unsafe  to  surrender  Sindona 
to  Italian  authorities.");  Garcia-Guillern  v.  United  States,  450  F.2d  1189  (5th  Cir.  1971)  (sustain- 
ing extradition  to  Peru;  ".  .  .  (we  are  not  permitted  to  inquire  into  the  procedures  which  await 
the  appellant  upon  his  return);  In  re  Ryan,  360  F.  Supp.  270  (E.D.N.Y.  1973)  (upholding  extradi- 
tion to  West  Germany;  "Extraditing  court  will  not  inquire  into  procedures  awaiting  detainee 
upon  extradition;  'the  conditions  under  which  a  fugitive  is  to  be  surrendered  to  a  foreign  coun- 
try are  to  be  determined  solely  by  the  non-judicial  branches  of  the  government.'  ") 

2^  278  F  2d  77  at  79 

"450  F.  Supp.  672  (S.D.N.Y  1978),  affd  sub  nom.  Sindona  v.  Grant,  619  F.2d  167  (2d  Cir.  1980). 

2M50F.  Supp.  at  695. 

"  545  F.2d  1228  (9th  Cir.  1976). 

28  545  F.2d  1228  at  1230.  See  also,  Peroffv.  Hylton,  542  F.2d  1247  at  1249  (4th  Cir.  1976),  where 
the  court  upheld  Sweden's  extradition  request,  noting  "(t)here  is  no  basis  for  suspecting  Swe- 
den's criminal  processes,  or  supposing  that  Sweden  cannot  and  will  not  adequately  provide  for 
Peroff  s  protection  .  .  .". 

"  187  F.  Supp.  716  (N.D.  Ala,  1969). 
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tial  proceeding  against  Mylonas  and  the  Greek  government's  request  violated  the 
terms  of  the  relevant  extradition  treaty.  While  grounding  is  holding  on  the  three- 
year  lapse,  the  court  also  noted  that  the  original  hearing  in  Greece  had  been  held  in 
absentia,  without  the  defendant's  knowledge,  without  giving  him  legal  representa- 
tion, and  with  no  opportunity  to  cross-examine  adverse  witnesses  or  to  present  fa- 
vorable evidence. 

OUR  CONCERNS 

The  other  side  of  the  political  offense  exception  to  extradition  is  the  decision 
whether  to  grant  political  asylum  in  the  United  States  to  an  alien  who  has  been 
convicted  of  a  crime.  The  nature  of  the  inquiry  and  the  standards  employed  in  the 
extradition  areas  should  be  the  same  as  those  in  the  asylum  area.  Otherwise,  a  refu- 
gee may  be  extradited  to  face  persecution.  It  is  instructive,  then,  to  refer  to  the  pro- 
cedures and  standards  by  which  it  is  determined  whether  a  crime  is  political  in 
nature  and,  therefore,  does  not  preclude  a  grant  of  asylum. 

An  alien  merits  political  asylum  in  the  United  States  if  he  has  been  persecuted  or 
has  a  well-founded  fear  of  persecution  upon  return  to  his  country  of  national  origin 
on  account  of  race,  religion,  nationality,  membership  in  a  particular  social  group,  or 
political  opinion.  3°  An  application  for  asylum,  however,  can  be  denied  if  there  are 
"serious  reasons  for  considering  that  the  alien  has  committed  a  serious  non-political 
crime  outside  the  United  States.  .  .  ."  ^' 

The  statute  and  regulations  do  not  define  what  constitutes  a  serious,  non-political 
crime.  In  a  leading  administrative  case,  the  Board  of  Immigration  Appeals  looked  to 
the  United  Nation's  High  Commissioner's  "Handbook  on  Procedures  and  Criteria 
for  Determining  Refugee  Status  under  the  1951  Convention  and  the  1967  Protocol 
Relating  to  the  Status  of  Refugees"  (Geneva  1979)  ("Handbook")  in  order  to  decide 
the  issue.  ^^ 

The  Handbook  provides  specific  guidance  in  determining  what  constitutes  a  politi- 
cal offense.  It  teaches  that  the  inquiry  should  focus  upon  the  nature  and  purpose  of 
the  offense  in  question,  including  motive;  and  the  relationship  between  the  offense 
and  its  alleged  political  purpose  and  objective,  including  whether  the  offense  is 
grossly  out  of  proportion  to  the  alleged  objective.  It  states  in  pertinent  part: 

"In  determining  whether  an  offence  is  'non-political'  or  is,  on  the  contrary,  a  'polit- 
ical' crime,  regard  should  be  given  in  the  first  place  to  its  nature  and  purpose,  i.e., 
whether  it  has  been  committed  out  of  genuine  political  motives  and  not  merely  for 
personal  reasons  or  gain.  There  should  also  be  a  close  and  direct  causal  link  be- 
tween the  crime  committed  and  its  alleged  political  purpose  and  object.  The  political 
element  of  the  offence  should  also  outweigh  its  common-law  character.  This  would 
not  be  the  case  if  the  acts  committed  are  grossly  out  of  proportion  to  the  alleged 
objective.  The  political  nature  of  the  offence  is  also  more  difficult  to  accept  if  it  in- 
volves acts  of  an  atrocious  nature  (^  152). 

"What  constitutes  a  'serious'  non-political  crime  for  the  purposes  of  this  exclusion 
clause  is  difficult  to  define,  especially  since  the  term  'crime'  has  different  connota- 
tions in  different  legal  systems.  In  some  countries  the  word  'crime'  denotes  only  of- 
fences of  a  serious  character.  In  other  countries  it  may  comprise  anything  from 
petty  larceny  to  murder.  In  the  present  context,  however,  a  'serious'  crime  must  be 
a  capital  crime  or  a  very  grave  punishable  act.  Minor  offences  punishable  by  moder- 
ate sentences  are  not  grounds  for  exclusion  under  Article  1  F(b)  even  if  technically 
referred  to  as  'crimes'  in  the  penal  law  of  the  country  concerned  (H  155). 

"In  applying  this  exclusion  clause,  it  is  also  necessary  to  strike  a  balance  between 
the  nature  of  the  offence  presumed  to  have  been  committed  by  the  applicant  and 
the  degree  of  persecution  feared.  If  a  person  has  well-founded  fear  of  very  severe 
persecution,  e.g.,  persecution  endangering  his  life  or  freedom,  a  crime  must  be  very 
grave  in  order  to  exclude  him.  If  the  persecution  feared  is  less  serious,  it  will  be 
necessary  to  have  regard  to  the  nature  of  the  crime  or  crimes  presumed  to  have 
been  committed  in  order  to  establish  whether  the  applicant  is  not  in  reality  a  fugi- 


30  8  U.S.C.  §§  1101(aH42),  1158.  See  Stevic  v.  Sava.  678  F.2d  401  (2d  Cir.  1982),  cert,  granted,  .51 
U.S.L.W.  3633,  No.  83-973  (Feb.  28,  1983). 

3'  8  U.S.C.  §  1253(h)(2),  8  C.F.R.  208.8(f)(v).  This  exclusion  provision  corresponds  to  an  exclu- 
sion clause  under  Article  1  of  the  United  Nation  Convention  and  Protocol. 

32  Matter  of  Rodriquez-Palma,  17  I&N  Dec.  465  (BIA  1980).  The  United  States  Court  of  Ap- 
peals for  the  Second  Circuit  has  cited  the  Handbook  as  representing  a  restatement  of  the  "High 
Commissioner's  25  years  of  experience,  the  practices  of  the  governments  acceding  to  the  Proto- 
col and  literature  on  the  subject."  Stevic  v.  Sava,  678  F.2d  401,  406  (2d  Cir.  1982),  cert,  granted, 
51  U.S.L.W.  3633,  NO.  82-973  (Feb.  28,  1983). 
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tive  from  justice  or  whether  his  criminal  character  does  not  outweigh  his  character 
as  a  bona  fide  refugee  (T]  156)."^^ 

In  terms  of  the  nature  of  review  in  the  asylum  context,  there  is  initial  administra- 
tive review  of  an  alien's  asylum  claim,  including  whether  the  alien  has  committed  a 
serious,  non-political  offense.^''  In  deportation  proceedings,  an  adverse  determination 
by  the  agency  can  be  reviewed  by  a  petition  for  review  to  the  appropriate  Circuit 
Court  of  Appeals,  with  further  review  available  in  the  United  States  Supreme 
Court.  ^*  In  exclusion  proceedings,  and  adverse  agency  decision  can  be  reviewed  via 
habeas  corpus  in  the  appropriate  District  Court,  with  further  review  available  in 
the  Circuit  Court  and  Supreme  Court.  ^^  The  courts,  moreover,  have  not  hesitated  to 
review  asylum  cases.''  In  sum,  judicial  review  is  available  in  the  consideration  of  an 
asylum  claim,  including  the  resolution  of  the  question  of  whether  an  offense  is  "po- 
litical" in  character. 

Two  cases.  Matter  of  McMullen  in  which  extradition  was  denied,'*  and  Matter  of 
Sindona  in  which  it  was  permitted,'^  provide  useful  illustrations  of  the  relationship 
between  international  extradition  and  the  refugee/asylum  areas.  They  also  demon- 
strate the  competence  of  the  courts  to  decide  the  persecution  issue. 

McMullen  involved  a  request  for  extradition  to  the  United  Kingdom  in  connection 
with  the  1972  bombing  of  a  British  army  barracks  in  North  Yorkshire.  McMullen 
had  deserted  the  British  army  in  1972,  when  he  became  involved  with  the  Provision- 
al Irish  Republician  Army  (PIRA).  In  1974  an  Irish  court  had  convicted  him  of  PIRA 
membership  and  of  carrying  firearms  and  had  sentenced  him  to  three  years  in 
prison.  Upon  his  release,  the  PIRA  sought  to  recruit  him  for  further  service  and 
threatened  reprisals  when  he  declined.  McMullen  escaped  to  the  United  States, 
where  he  was  arrested  for  carrying  a  false  passport.  Scotland  Yard  detectives  were 
permitted  to  question  him  about  his  participation  in  past  PIRA  activities,  where- 
upon the  United  Kingdom  demanded  his  extradition.  A  federal  magistrate,  however, 
found  that  the  act  alleged  met  the  traditional  criteria  for  the  political  offense  excep- 
tion and  denied  the  request. 

Subsequently,  the  Immigration  and  Naturalization  Service  attempted  to  deport 
McMullen  to  Northern  Ireland.  McMullen  invoked  the  withholding  of  deportation 
provisions  of  the  Immigration  and  Nationality  Act,''"  which  forbids  the  deportation 
of  persons  likely  to  suffer  political  persecution.  He  claimed  that  the  Irish  authorities 
could  not  prevent  the  PIRA  from  persecuting  him.  The  court  disallowed  his  deporta- 
tion on  that  basis. 

The  second  case,  Matter  of  Sindona,  involved  a  charge  of  the  Italian  crime  of 
"fraudulent  bankruptcy."  Sindona  argued  that  he  was  exempt  from  extradition 
under  the  Protocol  Relating  to  the  Status  of  Refugees  which  precludes  the  expulsion 
or  return  of  a  refugee  whose  life  or  freedom  would  be  threatened,  inter  alia,  on  ac- 
count of  his  political  opinion.  His  theory  was  that  the  Protocol  "creates  a  broader 
exception  to  the  extradition  power  than  does  the  language  of  the  Italo-American 
treaty  as  to  an  offense  of  a  political  character."  *'  The  court  drew  attention  to  the 
limiting  language  of  Article  IF,  which  denies  applicability  of  the  provisions  of  the 
Convention  ".  .  .to  any  person  with  respect  to  whom  there  are  serious  reasons  for 
considering  that  .  .  .  (b)  he  has  committed  a  serious  non-political  crime  outside  the 
country  of  refuge  prior  to  his  admission  to  that  country  as  a  refugee  .  .  ."  *^  The 
court's  rejection  of  the  political  offense  claim,  however,  was  held  to  effectively  rule 
out  appeal  to  the  Protocol. 

To  the  extent  that  the  courts  do  not  review  the  political  offense  determination, 
then,  to  that  extent,  asylum  applicants  risk  a  peculiar  anomaly.  In  particular,  an 
asylum  seeker  may  be  granted  asylum  because  of  the  political  character  of  the  of- 
fense in  question,  but  extradited  to  face  persecution  if  the  Secretary  of  State  dis- 
agrees about  the  character  of  the  offense  for  whatever  reason.  The  Department  of 


'^  The  Handbook  also  considers  the  question  of  whether  hijacking  constitutes  a  serious  non- 
political  crime  within  the  meaning  of  the  exclusion  clause  (p  159-161).  It  basically  concludes 
that  the  question  should  be  "carefully  examined  in  each  individual  case"  under  the  general  cri- 
teria of  refugee  recognition  (H  161). 

^^8  C.F.R.  §§  3.1(b),  208.1,  208.8(fXiv)  208.9,  208.11,  236.7,  and  242.21. 

3^8  U.S.C.  §  1105a(a). 

^«8U.S.C.  §1105a(b). 

"See,  e.g.,  Reves  v.  INS,  693  F.2d  597  (6th  Cir.  1982),  McMullen  v.  INS,  658  F.2d  1312  (9th  Cir. 
1981). 

3«No.  2-78-1099  MG,  slip  op.  (N.D.Cal.  May  11,  1977). 

"450  F.  Supp.  672  (D.C.N. Y.  1978)  affd  sub  nom.  Sindona  v.  Grant,  619  F.2d  167  (2d  Cir.  1980). 

*»  8  U.S.C.  §  1253(h). 

"'  Id.  at  694. 

■•2  Id.  at  694. 
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State  plays  only  an  advisory  role  in  asylum  adjudications.*  =*  To  give  the  Secretary  of 
State  an  exclusive  role  in  the  extradition  context  would  introduce  the  risk  that  the 
decision  would  be  made  as  a  matter  of  political  convenience  rather  than  based  upon 
neutral  principles.  Review  by  the  independent  judiciary  should  be  maintained  in  the 
extradition  context. 

CONCLUSION 

There  are  many  countries  throughout  the  world  that  are  unable,  or  unwilling,  to 
provide  the  protections  guaranteed  by  our  judicial  system.  In  many  countries  where 
a  pattern  of  human  rights  violations  are  occurring,  it  is  often  the  case  that  political 
opponents  of  the  government  are  charged  with  criminal  law  violations.  These 
charges  are  the  pretext  for  arbitrary  detention,  in  some  cases  without  a  proper  trial 
or  due  process  of  the  law.  In  these  situations  it  would  be  highly  inappropriate  for 
the  United  States  to  grant  an  extradition  request  involving  a  political  opponent  of 
the  requesting  government. 

A  decision  by  the  State  Department  to  grant  extradition  without  adequate  judicial 
review  would  raise  a  distinct  possibility  that  innocent  people  would  be  extradited 
and  returned  to  face  persecution  in  their  home  country.  Moreover,  governments 
that  wish  to  take  reprisals  against  their  political  opponents  living  in  exile  would 
simply  charge  them  with  violation  of  the  criminal  law  as  a  means  of  securing  their 
extradition.  The  most  appropriate  way  to  protect  against  these  abuses  would  be  to 
maintain  the  role  of  an  independent  judiciary  in  the  extradition  process. 

Mr.  Hughes.  The  gentleman  from  Michigan. 

Mr.  Sawyer.  Well,  you  get  cases  such  as  we  had  with  James  Earl 
Ray,  who  fled  to  England  after  the  assassination  of  Martin  Luther 
King.  And  I  presume  you  know  that  he  meant  that  as  a  political 
assassination.  I  had  the  opportunity  to  interview  Ray,  and  I  know 
that  he  did.  But  I  don't  think  that  that,  you  know,  anything  like 
that— obviously,  we  would  have  been  very  upset  if  England  had  re- 
fused extradition.  And,  you  know,  I  would  think  we  certainly  have 
to  apply  the  same  rules  here. 

Mr.  Helton.  I  do  not  think  anything  I  say  would  mitigate  other- 
wise. We  do  not  quarrel  with  the  idea  of  extradition  at  all.  Our 
concern  is  that  we  not  place  bona  fide  refugees  in  a  position  where 
they  may  be  extradited  to  countries  upon  a  request  for  extradition 
which  is  a  pretext  for  persecution. 

And  I  do  not  think  that  it  is  a  hypothetical  situation  that  we  are 
talking  about.  We  now  have  extradition  treaties  with  El  Salvador, 
Haiti,  Iraq,  Nicaragua,  Pakistan,  Poland,  South  Africa,  and  Yugo- 
slavia. Those  are  countries  in  which  both  the  State  Department 
and  other  independent  monitors  of  human  rights,  including  the 
Lawyers  Committee  for  International  Human  Rights,  have  identi- 
fied the  problems  concerning  their  human  rights  records.  The  na- 
tionals of  those  countries  who  we  award  refugee  status  to,  we 
simply  submit,  should  not  face  or  be  extradited  by  those  countries 
when  that  extradition  request  is  merely  a  pretext  for  persecution. 

Mr.  Sawyer.  Of  course,  these  are,  you  know,  these  questions  are 
really  so  subjective  that  it's  a  pretty  hard  thing  to  find  a  set  of— for 
example,  if  somebody  is  a  known  American  Nazi  or  something  of 
that  variety  and  ends  up  in  some  fracas  and  commits  some  violent 
crime  and  flees  to  another  country,  he  probably  would  make  a 
pretty  persuasive  case  that  he  is  not  going  to  be  given,  you  know, 
great  friendly  treatment  here  by  our  juries  or  what  not  if  it  is  in 
the  context  of  his  running  around  in  a  Nazi  parade  uniform  or 
something.  It  is  hard  for  me  to  see  how  we  can  precisely  define 
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that  kind  of  thing,  because  a  lot  of  it  depends  on  where  you  are 
looking  at  it  from. 

I'm  sure  you  know  we  have  the  view  that  we're  not  given  to  po- 
litical persecution;  yet  I  think  at  least  any  American  lawyer  would 
recognize  that  the  fellow  was  going  to  have  some  considerable  prej- 
udice against  him  if  he  appeared  before  an  American  jury,  and 
whatever  the  violence  that  he  had  done  had  been  committed  in  a 
neo-Nazi  uniform. 

Now,  I  just  wonder  how  far  you  can  go  without  trying — you  have 
to  recognize  there's  some  subjectivity. 

Mr.  Helton.  In  practice  there  is,  unfortunately,  some  impermis- 
sible subjectivity  on  the  asylum  side.  There  is,  however,  an  interna- 
tional definition  of  refugee  to  which  we  subscribe,  and  which  has 
been  enacted  into  statute.  It  is  a  United  Nations  definition  con- 
tained in  something  known  as  the  Protocol  Relating  to  the  Status 
of  Refugees.  There  is  content  to  that  definition  in  the  sense  that  it 
defines  as  refugees  thoses  persons  who  have  a  well-founded  fear  of 
persecution  on  account  of  race,  religion,  nationality,  membership  in 
a  particular  social  group,  or  political  opinion. 

So,  the  inquiry  that  we  suggest  be  maintained  with  respect  to  the 
extradition  request  is  not  as  wide  ranging  as  whether  or  not  the 
judicial  procedures  in  a  country  are  adequate,  but  rather  whether 
the  extradition  request  really  is  a  pretext  for  persecution,  on  ac- 
count of  race,  religion,  nationality,  membership  in  a  particular 
social  group,  or  political  opinion. 

Mr.  Sawyer.  Let  me  ask,  don't  we  just  determine  whether  there 
is  probable  cause  for  having  committed  a  crime  that  would  be  a 
crime  under  the  laws  of  the  United  States,  also? 

I  think  we  are  dealing  with  a  totally  different  thing  when  we  are 
dealing  with  someone  claiming  asylum  and  somebody  who  has  com- 
mitted a  crime  serious  enough  to  be  a  serious  crime  under  the  laws 
of  the  United  States  had  it  been  committed  here.  I  don't  know  if 
we  can  quite  indulge  the  same  liberality  as  we  might  indulge  in 
whether  or  not  to  grant  someone  asylum. 

Mr.  Helton.  Well,  the  question  is,  can  the  person  who  is  the  sub- 
ject of  the  extradition  request,  and  who  is  a  beneficiary  of  the 
grant  of  political  asylum,  show  that  that  crime  that  he  is  charged 
with  having  committed  abroad,  whether  it  be,  for  example,  a  crime 
of  violence,  is  really  a  bogus  charge  and  that  the  extradition  re- 
quest is  really  a  pretext  for  persecution. 

Mr.  Sawyer.  Don't  you  feel  that  there  is  a  required  showing 
under  the  act? 

Mr.  Helton.  In  our  view  the  probable  cause  determination  is  too 
narrowly  drawn  to  comprehend  our  concerns,  which  relates  very 
specifically  to  persons  who  are  entitled  to  refugee  status,  and  who 
have  been  able  to  show  that  they  would  be  persecuted  in  the  coun- 
try in  question. 

It  is  a  fairly  modest  proposal  in  that  connection,  and  one  which 
could  affect  a  small  number  of  very  vulnerable  refugees. 

Mr.  Sawyer.  I  yield  back,  Mr.  Chairman. 

Mr.  Hughes.  Thank  you,  Mr.  Helton. 

Can  you  cite  any  specific  instances,  whether  in  an  asylum  or  ex- 
tradition case,  where  the  Secretary  of  State  has  decided  to  return  a 
person  to  a  foreign  government,  and  has  found  that  the  person  was 


85     • 

thereafter  subjected  to  torture,  unfair  treatment,  or  political  dis- 
crimination or  racial  discrimination? 

Mr.  Helton.  The  cases  that  I  know  about  really  do  not  go  that 
far.  We  have  not  yet  been  faced  with  a  situation  in  which  that  has 
occurred. 

As  I  mentioned  before,  though,  in  our  view  the  situation  is  not  at 
all  a  hypothetical  one,  and  certainly  there  are  cases  in  which  both 
situations  have  come  up,  as  cited  in  my  statement,  where  persons 
have  either  been  awarded  or  denied  refugee  status  and  their  extra- 
dition, has  then  been  sought,  their  extradition  has  been  denied  and 
their  deportation  sought.  The  issues  have  been  raised  in  those 
cases. 

So,  it  is  certainly  more  than  a  theoretical  possibility  that,  for  ex- 
ample, a  person  could  be  ordered  extradited  and  apply  for  political 
asylum  at  that  point,  seeking  to  show  that  they  have  a  well-found- 
ed fear  of  persecution.  What  procedure  would  ultimately  govern? 
That  is  unclear  under  the  way  that  the  extradition  and  asylum  and 
refugee  laws  currently  interface. 

Mr.  Hughes.  Wouldn't  you  agree  that  with  the  literally  hun- 
dreds of  extradition  cases  that  we  are  faced  with  in  a  year,  the 
present  procedure,  is  adequate  in  such  instances,  or  at  least  it  indi- 
cates a  pretty  good  track  record,  and  as  has  been  often  said,  "if  it 
ain't  broke,  don't  fix  it?" 

Mr.  Helton.  As  it  stands  now  the  courts  do  have  the  opportunity 
to  make  the  inquiry.  And  what  differs,  in  terms  of  the  legislation 
being  proposed,  is  that  the  courts  would  be  restricted  in  the  kind  of 
inquiry  that  could  be  made  in  connection  with  the  background  of 
the  extradition  request.  We  submit  that  little  more  than  current 
law  should  be  entertained  in  that  connection,  particularly  as  it 
would  apply  to  refugees. 

Mr.  Hughes.  You  are  talking  about  what  area  that  the  courts 
could  inquire  into?  You're  talking  about  cases  that  shock  the  con- 
science, for  instance,  that  line  of  cases? 

Mr.  Helton.  Well,  courts  that  use  varying  standards  when  they 
reserve  to  themselves  power  to  undertake  that  kind  of  review.  I 
would  have  to  say,  that  ordinarily  the  courts  have  declined  to  with- 
hold extradition,  but  that  they  have  not  only  at  times  evaluated 
the  advocacy  of  the  judicial  procedures  and  the  human  rights  situa- 
tions in  the  countries  in  question,  but  they  have  expressly  reserved 
the  power  to  make  that  inquiry  and  withhold  extradition  in  appro- 
priate circumstances.  I  would  hesitate  to  limit  the  inquiry  to 
simply  a  substantive  due  process  standard  of  shocking  the  con- 
science. 

Mr.  Hughes.  I  trust  that  you  would  feel  that  any  extradition  pro- 
ceeding should  be  stayed  until  a  request  for  political  asylum  has 
been  decided? 

Mr.  Helton.  Absolutely.  That  would  address  very  squarely  our 
concern. 

Mr.  Hughes.  What  should  be  the  standard  of  proof  on  the  issue 
of  political  offense? 

Mr.  Helton.  The  burden  of  proof  in  the  asylum  context  is  on  the 
applicant  for  political  asylum.  The  precise  character  of  that  burden 
is  unspecified,  although  it  is  our  position  that  a  preponderance  of 
the  evidence  suffices  on  the  asylum  side  to  show  that  an  alien  is 
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entitled  to  refugee  status  in  the  United  States.  For  that  reason 
there  really  is  no  reason  to  subscribe  to  a  different  burden  on  the 
extradition  side;  preponderance  of  the  evidence. 

Mr.  Hughes.  Who  should  bear  the  burden  of  proof  on  the  issue, 
the  individual  or  the  Government? 

Mr.  Helton.  I  think  it  would  be  fair,  again,  to  impose  that  upon 
the  individual  in  order  to  narrow  the  issues  and,  again,  to  corre- 
spond to  the  situation  on  the  asylum  side. 

Mr.  Hughes.  You've  testified  that,  and  more  materially  you've 
sent  to  the  subcommittee,  a  suggestion  that  it  would  be  helpful  to 
look  at  the  laws  and  regulations  on  asylum  proceedings  when  we 
try  to  structure  our  position  on  political  offenses  for  extradition 
cases.  There  are  obviously  a  number  of  factors  that  we  should  look 
at  in  trying  to  arrive  at  an  effective  definition,  such  as  whether  the 
act  was  committed  for  genuine  political  motives  and  not  merely  for 
personal  reasons  or  gain,  and  the  link  between  the  crime  and  its 
alleged  political  purpose  and  object. 

Do  you  suggest  that  these  factors  and  others  like  them  be  listed 
in  the  statute  itself? 

Mr.  Helton.  I  don't  think  that  that  is  necessary.  I  think  that  as 
long  as  we  simply  say  "political  offense,"  and  make  it  clear  in 
report  language  that  we  are  talking  about  a  flexible  approach, 
making  it  clear  that  the  refugee  area  is  a  principal  source  for  that 
factor  analysis. 

Mr.  Hughes.  How  do  you  square  that  suggestion  with  the  con- 
cept of  "extraordinary  circumstances"  that  we  have  in  section 
3194(c)(3)? 

Mr.  Helton.  I  think  that  is  a  limited  recognition  of  the  need  for 
flexibility.  The  problem  is  that  the  extraordinary  circumstances 
standard  seems  to  suggest  that  it  must  be  more  than  ordinary 
background  circumstances  and  considerations  or  more  than  simply 
a  balancing  test  or  review  of  factors.  I  would  be  worried,  therefore, 
about  the  apparently  heightened  character  or  limited  inquiry  that 
would  be  allowed  under  extraordinary  circumstances,  particularly 
since  the  concept  does  not  apply  to  all  of  the  offenses  in  question. 

Mr.  Hughes.  Doesn't  that  depend,  really,  on  the  judge?  It  sounds 
like  just  a  lot  of  lawyers'  talk.  Extraordinary  circumstances  are 
generally  what  a  judge  is  going  to  make  them  out  to  be;  our  magis- 
trate, earlier,  who  seemed  to  be  a  very  practical  chap,  I  think  made 
the  point  very  well.  We  talk  about  the  preponderance  of  the  evi- 
dence as  opposed  to  clear  and  convincing  evidence,  and  we  talk 
about  directing  a  jury  to  disregard  the  remarks  just  made  by  a  wit- 
ness, and  we  talk  about  the  difference  between  extraordinary  cir- 
cumstances and  normal  circumstances.  Does  it  really  amount  to 
that  much? 

Mr.  Helton.  I  have  accepted  your  invitation  to  testify  here  today 
with  that  in  mind.  I  think  it  does  matter  what  we  are  doing  here.  I 
think  that  it  is  clear  that  the  courts  have  wrestled  with  the  issues 
and  really  have  agonized  over  such  questions  as  whether  there  a 
"political  uprising"?  when,  in  fact,  we  really  should  invite  the 
courts  to  take  a  more  direct  approach,  a  more  factor-oriented  and 
individual-oriented  approach  to  try  and  resolve  the  issue.  I  think  it 
does  matter. 
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Mr.  Hughes.  Well,  I  get  back  to  my  original  question,  and  that 
is:  We  seem  to  have  struck  a  pretty  good  balance,  aside  from  the 
one  area  in  which  you  express  some  concern,  between  the  political 
concerns  of  the  State  Department,  on  the  one  hand,  in  dealing  with 
other  countries,  and  the  problems  of  comity,  and  treaties,  and  all 
the  other  problems  that  are  associated  with  this  area  of  extradi- 
tion, and,  on  the  other  side,  trying  to  protect  due  process,  if  you 
will,  for  individuals  who  have  legitimate  and  sometimes  not  so  le- 
gitimate reasons  for  trying  to  remain  in  the  country.  What  is 
wrong  with  the  balance  that  we  have  struck?  We  haven't  had  any 
horrendous  results,  we  can't  point  to  any  negative  consequences 
from  current  practice.  This  legislation  would  seem  to  basically 
codify  what  has  been  our  experience  and  it  provides  some  addition- 
al protection  such  as  right  to  counsel,  right  to  appeal,  some  early 
proceeding  for  bail,  and  some  effort  to  try  to  define  what  is  not  a 
political  offense. 

Mr.  Helton.  I  think  there  has  been  a  good  deal  of  deliberation 
and  consideration  given  to  the  issues.  I  think,  however,  that  there 
is  a  real  risk  in  expressly  excepting  certain  offenses  from  the  politi- 
cal-offense analysis,  while  retaining  a  concededly  antiquated  notion 
of  what  is  a  political  offense. 

In  some  sense  we  have  the  opportunity  at  this  point,  to  under- 
take a  more  direct  reform  on  this  issue  of  what  is  a  political  of- 
fense, and  we  have  at  our  fingertips  a  very  helpful  reterent  in  the 
terms  of  asylum  and  refugee  law.  So,  I  think  that  we  really  should 
take  advantage  of  that  and  not  simply  further  misshape  a  very 
misshapen  area  of  the  law.  In  terms  of  the  rule  of  noninquiry,  that 
is  a  principal  concern  of  ours  at  this  point,  with  respect  to  protect- 
ing concedely  bona  fide  refugees,  persons  who  are  entitled  to  politi- 
cal asylum  for  refugee  status. 

These  are  fairly  narrow  suggestions.  We  are  not  quarreling  with 
the  basic  concept  of  the  legislation. 

Mr.  Hughes.  I  see. 

Thank  you  very  much.  You  have  been  most  helpful. 

Mr.  Helton.  Thank  you. 

Mr.  Hughes.  Our  next  witness  is  Professor  Steven  Lubet  of 
Northwestern  University  in  Illinois.  Professor  Lubet  is  a  full  pro- 
fessor in  the  law  school  and  teaches  courses  on  international  law 
and  transnational  criminal  law.  Professor  Lubet  has  written  exten- 
sively on  the  subject  of  extradition,  and  served  as  a  legal  adviser  to 
the  Israeli  Government  in  extradition  cases. 

Professor  Lubet,  we  have  your  statement  which,  without  objec- 
tion, will  be  made  a  part  of  the  record  in  full.  And  we  hope  that 
you  can  summarize  for  us. 

Welcome. 

TESTIMONY  OF  STEVEN  LUBET,  PROFESSOR  OF  LAW, 
NORTHWESTERN  UNIVERSITY 

Mr.  Lubet.  Thank  you,  Mr.  Chairman.  I  certainly  appreciate  the 
opportunity  to  appear  today. 

I  must  make  one  correction  on  the  introduction  that  you  gave 
me.  I  don't  think  that  legal  adviser  to  the  Israeli  Government  is  an 
appropriate  title.   I  have  consulted  on   occasion   with  the  Israeli 
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Consul  General  in  Chicago,  but  I  don't  know  that  that  rises  to  advi- 
sor to  the  Government  of  Israel. 

Mr.  Hughes.  I  see.  I  thought  you  were  going  to  say  you  were  as- 
sistant to  the  prime  minister.  [Laughter.] 

Mr.  LuBET.  It  may  be  of  some  interest  to  the  subcommittee  to 
know  that  I  did  have  the  opportunity  to  attend,  in  Tel  Aviv,  the 
trial  of  Ziad  Abu  Eain,  the  gentleman  who  was  extradited  from  the 
United  States  to  Israel  to  stand  trial  for  a  crime.  I  understand  that 
his  conviction  in  that  case  was  affirmed  by  the  Supreme  Court  of 
Israel  the  day  before  yesterday.  That  is  not,  of  course,  what  I 
intend  to  address  in  my  testimony  here  today. 

As  you  may  recall,  Mr.  Chairman,  I  testified  about  a  year  ago  re- 
garding House  bill  No.  5227,  at  which  time  I  suggested  that  its  pri- 
mary strength  was  the  preservation  of  the  judicial  role  in  the  proc- 
ess of  extradition.  And  I  also  suggested  that  the  definition  of  a  po- 
litical offense  contained  therein  was  too  rigid.  Both  of  those  mat- 
ters are  addressed  rather  fully  by  the  current  bill,  H.R.  2643.  I 
want  to  discuss  with  the  subcommittee  today  just  three  topics:  The 
question  of  the  rule  of  noninquiry,  the  definition  of  a  political  of- 
fense, and  then,  briefly,  the  burden  of  proof  in  political  offense 
cases. 

The  rule  of  noninquiry,  as  it  is  contained  in  H.R.  2643,  more  or 
less  codifies  the  traditional  division  of  labor  between  the  courts  and 
the  executive  in  political  offense  cases.  What  it  does,  or  what  the 
tradition  is,  is  to  allow  the  courts  to  look  at  those  facts  which  con- 
cern the  defendant  and  the  crime,  but  reserve  to  the  executive 
those  questions  which  concern  the  nature  of  the  requesting  govern- 
ment. It  seems  to  me  to  make  eminent  sense. 

Issues  concerning  the  defendant  and  the  crime  comprise  litiga- 
tive  facts,  the  sort  of  facts  which  courts  decide  all  the  time:  Is  the 
charge  true?  Did  it  happen?  Didn't  it  happen?  Under  what  circum- 
stances did  the  events  take  place?  But  when  you  get  into  the 
motive  of  the  requesting  government,  you  really  depart  from  the 
facts  and  begin  to  discuss  policy:  Is  the  government  good  or  bad?  Is 
it  oppressive  or  fair?  Is  it  duplicitous  or  honest?  Those  are  not  liti- 
gative  issues,  those  are  not  justiciable  issues,  and  I  think  the  courts 
have  very  wisely  reserved  those  issues  for  discussion  by  the  execu- 
tive branch. 

It  is  important,  I  think,  to  recognize  that  the  rule  of  noninquiry 
is  a  judge-made  rule;  it  didn't  originate  with  the  executive  branch, 
it  originated  from  the  judiciary.  The  courts,  in  essence,  said,  "We 
don't  want  to  decide,  we  aren't  competent  to  decide  these  issues  of 
motive  and  pretext;  that  is  something  that  ought  to  be  reserved  to 
the  executive."  I  think  it  is  very  appropriate  that  the  statute  main- 
tains that  division  of  power  between  the  executive  and  the  courts. 

Now,  some  say  that  the  executive  cannot  be  trusted  with  sole  dis- 
cretion in  these  issues.  But  I  think,  Mr.  Chairman,  as  you  pointed 
out,  the  executive  has,  as  far  as  anyone  can  tell,  a  perfect  track 
record;  there  is  not  a  single  case  where  anyone  has  suggested  that 
the  executive  has  turned  a  fugitive  or  a  refugee  over  to  a  duplici- 
tous or  inhumane  government. 

And  I  would  like  to  address  the  point  that  Mr.  Helton  raised  con- 
cerning harmonizing  the  political  offense  exception  with  the  treat- 
ment of  refugees  for  the  purpose  of  asylum.  Frankly,  I  am  not  trou- 
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bled  at  all  by  any  seeming  disharmony  between  the  two  aspects  of 
law;  they  are  really  quite  distinct.  The  question  of  asylum  for  refu- 
gees is  a  question  that  arises  under  our  immigration  laws,  and 
what  is  being  decided  in  those  cases  is  whether  or  not  to  give  an 
individual  relief  from  deportation:  Shall  we  allow  him  to  stay  here? 
Shall  we  make  him  go?  He  has  entered  the  United  States,  not 
under  the  appropriate  quota  or  without  appropriate  papers,  or  he 
doesn't  have  the  right  relatives,  and  asylum  is  going  to  be  dis- 
cussed as  to  whether  or  not  we  are  going  to  apply  our  own  immi- 
gration laws  in  order  to  put  the  person  out  of  the  country.  That  is 
quite  different,  I  think,  than  the  case  where  someone  is  wanted  for 
a  crime  by  a  country  with  which  we  have  an  extradition  treaty 
which  obliges  us  to  return  the  person  for  trial.  I  don't  think  it  is 
anomalous  at  all  for  us  to  say  that  although,  for  the  purposes  of 
our  domestic  law,  you  may  be  entitled  to  asylum  and  for  the  pur- 
poses just  concerning  American  law  we  are  willing  to  let  you  stay 
here;  but  there  is  a  competing  consideration  and  now,  viewed  in 
the  context  of  the  extradition  request,  you  are  going  to  be  required 
to  be  returned  and  stand  trial. 

And  I  do  want  to  say  one  other  thing:  Asylum  requests,  at  least 
in  the  context  of  relief  from  deportation,  are  reviewed,  in  the  first 
instance,  by  an  administrative  law  judge  in  the  Department  of  Im- 
migration and  Naturalization.  If  that  judge  allows  the  asylum  re- 
quest, then,  of  course,  the  relief  from  deportation  is  granted  and 
the  person  will  not  be  deported,  asylum  is  granted.  Certainly,  we 
don't  make  any  administrative  law  judge's  determination  on  that 
question  of  asylum  binding  on  the  courts  of  extradition.  This  would 
get  us  back  before  square  one;  we'd  be  worse  than  we  were  when 
we  started,  in  terms  of  review,  if  we're  going  to  say  that  INS  immi- 
gration judges  can  make  binding  determinations  of  asylum  which 
will  preclude  future  rendition  in  the  case  of  a  crime. 

And  finally,  of  course,  in  the  asylum  context  the  central  issue  is 
that  there  is  no  repudiation  of  foreign  government  involved.  You 
don't  have  the  immigration  judge  in  the  asylum  case  saying,  "The 
request  for  deportation  is  made  in  bad  taste,  is  duplicitous."  So, 
you  don't  have  the  situation  where  the  judge  is  passing  judgment, 
actually,  on  the  motives  of  the  foreign  country. 

With  regard,  then,  to  the  definition  of  political  offense,  I  think 
that  the  two-tiered  approach  of  H.R.  2643  is  appropriate  and  a  very 
reasonable  effort  to  deal  with  what  is  admittedly  a  very  thorny 
problem.  The  first  tier,  of  course,  excludes  completely  certain  of- 
fenses from  the  political  offense  exception.  The  second  tier  is  in- 
tended to  create  some  flexibility,  to  say  that  certain  offenses  usual- 
ly are  not  political,  but  that  under  certain  circumstances  they  may 
be.  I  read  this  as  more  or  less  creating  a  presumption  against  the 
application  of  the  political  offense  exception,  at  least  in  cases  in- 
volving violence.  Cases  involving  violence  must  be  exceptional  in 
order  to  qualify  for  the  exemption.  And  that  strikes  me  as  a  flexi- 
ble approach.  One  which  sets  limits  to  give  guidance  to  the  judici- 
ary, but  which  preserves  some  flexibility  for  the  executive.  If  the 
judge  finds  that  the  circumstances  are  not  extraordinary  in  the 
case  of  a  violent  crime,  all  that  happens  there  is  that  it  will  be  cer- 
tified to  the  Secretary  of  State,  who  may,  in  his  or  her  discretion. 
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still  find  that  the  circumstances  were  such  as  not  to  warrant  extra- 
dition. 

However,  I  do  think  that  some  legislative  history  is  necessary 
here  in  order  to  flesh  out  the  term  "extraordinary  circumstance. ' 
As  I  was  speaking  to  several  of  the  other  gentlemen  before  this 
hearing  began,  I  think  we  arrived  at  four  or  five  possible  defini- 
tions for  extraordinary  circumstances,  none  of  which,  including  my 
own,  is  intrinsically  better  than  any  other,  and  each  of  which 
might  be  arrived  at  by  some  court  barring  legislative  history  as 
guidance  from  the  Congress. 

I  would  like  to  suggest  a  couple  of  specific  changes  in  the  system. 

The  first  is  that  war  crimes,  in  my  view,  ought  to  be  included  in 
the  first  tier  of  crimes  which  are  never  political.  Now,  Mr.  Solf  has 
pointed  out  to  me  that  under  subpart  (d),  crimes  which  are  war 
crimes  under  the  Geneva  Convention  are  already  crimes  which  we 
have  a  duty  to  extradite  or  try,  and,  therefore,  they  are  presum- 
ably included  by  reference.  I  think  it  might  be  useful  to  extend 
that  to  crimes  which  would  be  war  crimes  if  they  occurred  in  an 
international  conflict  but  which  occur  only  in  a  noninternational 
conflict.  That  is,  why  bar  the  extradition  of  war  crimes  and  crimes 
between  countries,  and  not  also  bar  for  crimes  which  occur  in  the 
course,  say,  of  civil  war. 

And,  additionally,  it  strikes  me  that  the  crime  of  rape  should  not 
be  included  in  the  second  tier.  Perhaps  I'm  not  creative  enough, 
but  I  cannot  conceive  of  a  situation 

Mr.  Hughes.  We  were  hoping  you  would  be. 

Mr.  Sawyer.  We  were  kind  of  at  a  loss,  ourselves,  and  thought 
maybe  you  would  help  us  out  on  it. 

Mr.  LuBET.  I  think  the  crime  of  rape  ought  not  ever  to  be  consid- 
ered political  offers.  Actually,  there  are  those  who  say  rape  is  a  po- 
litical crime,  a  crime  against  women.  And  I  suppose  that  view 
might  be  shared,  but  it  still  ought  to  be  extraditable  and  punish- 
able under  all  circumstances. 

Some  say  that  the  current  extradition  bill  is  repressive  in  nature 
and  political  in  nature  and  that  it  is  intended  to  allow  extradition 
to  regimes  that  are  friendly  to  the  United  States  while  preventing 
worthy  fugitives  from  those  countries  from  achieving  asylum  here. 
It  strikes  me  that  the  inclusion,  for  example,  of  aircraft  hijacking 
in  nonpolitical  crimes  belies  that  argument.  Obviously,  the  com- 
mandeering of  aircraft  is  a  very  common  occurrence;  people  are  es- 
caping from  Iron  Curtain  countries,  and  we  have  every  political 
reason  for  wanting  to  give  harbor  to  those  people.  Certainly,  the 
current  administration  is  kindly  disposed  to  escapees  from  Iron 
Curtain  countries.  Nonetheless,  the  bill  would  require  their  rendi- 
tion to  those  countries  with  which  we  have  treaties,  not  because  of 
any  ulterior  political  motive,  but  rather  out  of  recognition  that  the 
crime  itself  is  one  which  ought  not  to  be  countenanced  even  if  com- 
mitted for  the  best  motives. 

Finally,  let  me  conclude,  Mr.  Chairman,  with  a  comment  on  the 
burden  of  proof.  I  raised  this  issue  last  year  at  a  time  when  the  bill 
was  silent  as  to  burden  of  proof,  and  I  am  pleased  to  see  that  now 
that  the  bill  specifies  that  the  burden  of  proof  shall  be  on  the  de- 
fendant, which,  I  think,  is  appropriate.  In  the  Senate  the  version  of 
the  bill,  S.  220,  the  burden  on  the  defendant  is  by  clear  and  con- 
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vincing  evidence;  the  House  bill  places  that  burden  by  preponder- 
ance of  the  evidence.  In  either  case  it  is  good  to  have  the  articula- 
tion. 

My  own  view  is  that  the  burden  of  proof  ought  to  be  clear  and 
convincing  evidence.  It  is  difficult  for  me  to  conceive  of  what  it 
would  mean  to  prove  the  existence  of  extraordinary  circumstances 
by  a  preponderance  of  the  evidence.  That  just  doesn't  hang  togeth- 
er, it  doesn't  make  sense  to  me.  If  the  circumstances  are  extraordi- 
nary, then  the  level  of  proof  ought  to  be  clear  and  convincing;  oth- 
erwise, you  are  saying — you  are  putting  the  judge  in  the  situation 
of  saying — "Is  it  more  probable  than  not  that  the  circumstances 
are  extraordinary?" 

Mr.  Sawyer.  May  I  just  interrupt? 

Aren't  you  talking  about  two  different  things?  The  circumstances 
you  are  trying  to  prove  might  be  extraordinary,  but  the  proof  of 
those  circumstances  would  only  be  provable  by  a  preponderance. 
You  can't — ^just  because  the  circumstances  are  attempting  to  be 
proved  as  extraordinary,  I  don't  think  that  affects  the  weight  of  the 
proof.  Aren't  you  talking  about  two  different  things? 

Mr.  LuBET.  Well,  I  hope  not.  The  bill  is  written  to  provide  the 
burden  of  proving  the  extraordinary  circumstances. 

Mr.  Sawyer.  The  only  point  I  was  making  is  that  the  circum- 
stances, to  be  extraordinary,  he  must  be — when  you  prove  them, 
they  must  be  extraordinary,  and,  therefore,  clearly  banned.  But  the 
proof  as  to  whether  those  facts  existed  or  not  wouldn't  be  affected 
by  the  fact  that  the  facts  had  to  be  extraordinary.  It  seems  to  me 
you  are  mixing  apples  with  oranges  when  you  relate  the  degree  of 
the  proof  to  the  circumstances. 

Mr.  LuBET.  To  the  seriousness  of  that  which  must  be  proven. 

My  point,  Congressman,  is  that  since  the  requirement  of  the  seri- 
ousness of  the  fact  is  so  great  that  the  lesser  burden  of  proof 
doesn't  accord  with  that,  we  place  a  great  importance  on  those 
facts  by  making  them  so  strenuous  it  seems  to  me  that  we  ought  to 
apply,  also,  a  strenuous  burden  of  proof  to  their  determination. 

It  is  accurate  that  the  burden  of  proof  in  deportation  and  asylum 
cases  is  preponderance  of  the  evidence.  The  defendant  must  prove, 
by  preponderance  of  the  evidence,  that  he  is  entitled  to  asylum. 
That  strikes  me  as  a  reason  for  creating  a  greater  burden  of  proof 
in  political  offense  cases,  because  the  issue  to  be  determined  is 
weightier.  The  U.S.  Supreme  Court  just  last  term,  in  Santosky  v. 
Kramer,  said  that  the  preponderance-of-the-evidence  test  is  used  in 
civil  disputes  because  those  are  cases  where  society  places  no  inter- 
est on  the  outcome,  society  doesn't  care  who  wins  just  so  long  as 
there  is  a  fair  trial.  So,  we  utilize  preponderance  of  the  evidence. 

I  think  in  political  offense  cases  society  does  have  a  stake  and 
interest  in  the  outcome,  and,  therefore,  the  higher  burden  of  proof 
is  appropriate. 

I  have  nothing  further  to  volunteer,  gentlemen. 

[The  statement  follows:] 
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TES'n.VlONY  OF  PROFESSvOR  3TEVEN  LUBET  BEFORE  THE  HOUSE 
JUDICIARY  C0\1MITTEE,  SUBCQ  VIMITTEE  ON  CRIME,  MAY  5,  1983 

SUMMARY 
Professor  Lubet's  testimony  concerning  House  Bill  2543  is  limited  to  a 
discussion  of  its  proposed  treatment  of  the  "political  offense"  exemption  from 
extradition.   Professor  Lubet  makes  the  following  points: 

1.  The  "Rule  of  Non-Inquiry"'  i'hould  be  maintained.  Courts  of 
extradition  should  not  be  permitted  to  inquire  into  the  motives  of  the  requesting 
government. 

2.  It  is  appropriate  to  divide  political  offenses  into  two  definitional 
tiers,  and  to  require  that  crimes  of  violence  be  extraditable  except  in 
"extraordinary  circumstances."  It  is  necessary  to  define  "extraordinary 
circumstances  by  providing  legislative  history. 

3.  The  burden  of  proving  the  political  offense  exception  should  be 
placed  upon  the  defendant,  and  proof  should  be  required  by  "clear  and  convincing 
evidence." 
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TESTIMONY  OF  PROFESSOR  STEVEN  LUBET  BEFORE  THE  HOUSE 
JUDIClARy  CQ.vl.VirrTEE,  SUBCOMiVHTTEE  OM  CAI.vlE,  MAY  5.  1983 

Mr.  Chairman  &  Members  of  the  Committee: 

Thank  you  very  much  for  the  opportunity  to  testify  today  with  regard  to  House 
Bill  2643. 

My  name  is  Steven  Lubet.  I  am  a  professor  of  Law  at  Northwestern  University 
in  Chicago.  Among  other  courses,  I  teach  a  seminar  at  Northwestern  entitled 
"The  Law  of  International  Travel,"  with  covers  the  subject  of  international 
extradition.  I  have  recently  authored  an  article  entitled,  "Executive  Discretion 
and  Judicial  Participation  in  the  Extradition  of  Political  Terrorists"  which  will  be 
published  later  this  month  in  the  Cornell  Journal  of  International  Law.  This 
ju'ticle  discusses  and  critiques  the  various  extradition  reform  proposals  which 
were  introduced  in  the  97th  Congress. 

I  had  the  privilege  of  testifying  before  this  subcommittee  last  winter  with 
regard  to  House  Bill  5227,  the  Extradition  Reform  Act  of  1981.  Since  many  of 
my  remarks  on  that  occasion  remain  relevant  to  the  Bill  currently  before  the 
committee,  I  will  not  rehearse  them  today.  I  have  also  taken  the  liberty  of 
appending  to  this  testimony  the  latest  page  proofs  of  my  forthcoming  article. 
Therefore  with  your  permission,  I  will  limit  my  remarks  today  to  the  following 
three  areas  covered  by  H.R.  2643:  (1)  the  rule  of  non-inquiry;  (2)  the  definition  of 
a  political  offense;  and  (3)  the  issue  of  burden  of  proof. 

THE  RULE  OF  NON-INQUIRY 
The  rule  of  non-inquiry  traditionally  has  barred  courts  of  extradition  from 
considering  such  matters  as  the  motive  or  good  faith  of  the  requesting 
government,  or  humanitarian  considerations  which  might  operate  to  defeat  a 
facially  valid  extradition  request.  These  issues  have  been  recognized  as 
Important    in    the    consideration    of    extradition,    but    have    been    left    to    the 
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discretion  of  the  Secretary  of  State  rather  than  to  that  of  the  courts.   This  rule 
is  codified  by  section  3194(e)(4)  of  H.R.   2643,  which  provides  as  follows: 

(A)  Any  issue  as  to  whether  the  foreign  state  is  seeking 
extradition  of  a  person  for  the  purpose  of  prosecuting  or 
punishing  the  person  because  of  such  person's  political 
opinions,  race,  religion,  or  nationality  shall  be  determined  by 
the  Secretary  of  State  in  the  discretion  of  the  Secretary  of 
State. 

(B)  Any  issue  as  to  whether  the  extradition  of  a  person  to  a 
foreign  state  would  be  incompatible  with  humanitarian 
considerations  shall  be  determined  by  the  Secretary  of  State 
in  the  discretion  of  the  Secretary  of  State. 

These  provisions  place  great  restraints  on  trial  judges  in  extradition  cases. 
In  a  country  where  the  citizenry  is  accustomed  to  presenting  virtually  every 
conflict  to  some  court  or  another,  it  seems  almost  intuitive  that  a  federal  judge 
ought  to  be  able  to  consider  such  matters  as  possible  torture  or  racial 
discrimination  in  ruling  upon  a  request  for  extradition.  These  issues,  without 
question,  go  to  the  very  heart  of  the  desirability  of  extradition.  Respect  for 
human  rights  requires  that  our  country  not  return  fugitives  to  jurisdictions  where 
the  punishment  for  theft  is  the  loss  of  a  hand  or  where  the  charge  of  an  ordinary 
crime  is  used  as  a  guise  for  political  persecution.  Since  our  system  of  justice 
favors  judicial  resolution,  many  commentators  and  observers  believe  that  the 
rule  of  non-inquiry  ought  to  be  eliminated,  or  at  least  made  more  flexible,  so  as 
to  allow  the  courts  to  look  behind  an  extradition  request  and  consider  the 
underlying  political  and  social  conditions  in  the  requesting  country. 

I  do  not  share  this  view.  The  rule  of  non-inquiry  prohibits  the  courts  from 
considering  precisely  those  issues  which  involve  the  integrity  of  the  requesting 
government.  These  issues  do  not  turn  on  the  proof  of  discrete  facts  but  rather 
on  such  inchoate  considerations  as  motive,  good  faith,  and  sincerity.  These  are 
matters,  particularly  as  they  regard  a  foreign  sovereign,  which  are  not  easily 
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justiciable.  How  does  one  prove  that  a  foreign  government  is  motivated  by  a 
desire  for  political  vengeance,  rather  than  by  the  desire  to  punish  a  common 
criminal?  Is  the  requesting  government  benign  or  cruel,  honest  or  disingenuous, 
fair  or  repressive?   These  questions  ultimately  lie  closer  to  opinion  than  to  fact. 

The  abrogation  of  the  rule  of  non-inquiry  will  allow,  indeed,  will  require, 
federal  judges  in  every  jurisdiction  to  use  the  occasion  of  an  extradition  request 
to  place  the  requesting  government  on  trial.  This  will  result  in  hearings  in  which 
"evidence"  is  presented  and  decisions  rendered  concerning  the  inner  workings  of 
foreign  sovereigns.  No  decision  could  touch  more  dramatically  upon  the  conduct 
of  foreign  affairs.  If  nothing  else,  the  need  for  national  uniformity  of  result 
counsels  against  requiring  the  courts  to  make  these  decisions.  What  could  be 
more  disruptive  to  the  conduct  of  foreign  policy  than  the  possibility  that 
different  federal  judges  will  reach  differing  conclusions  as  to  the  good  faith  of 
the  same  requesting  government.  Is  it  possible  that  it  could  be  inhumane  for  a 
district  judge  in,  say,  Los  Angeles  to  return  a  fugitive  to  Canada,  but  that  it 
would  be  perfectly  permissible  for  a  judge  in  Maine  to  do  the  same. 

The  rule  of  non-inquiry  distinguishes  between  political  crimes  and  political 
motives.  Thus,  the  rule  allows  a  district  judge  to  deny  extradition  because  the 
underlying  offense  is  a  political  one,  but  does  not  allow  the  judge  to  look  behind 
the  offense  and  deny  extradition  on  the  basis  of  the  requesting  government's 
motive.  This  is  a  fine  but  important  distinction.  Questions  concerning  the 
nature,  content,  and  context  of  alleged  criminal  acts  are  capable  of  proof 
through  the  presentation  of  litigative  facts.  Questions  concerning  the  motives  of 
foreign  governments,  on  the  other  hand,  resolve  ultimately  into  political 
judgments.  It  is  the  duty  of  the  executive  branch,  not  the  courts,  to  make 
political  judgments. 
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It  is  important  to  bear  in  mind  that  a  foreign  nation  may  only  request 
extradition  pursuant  to  a  valid  treaty.  Thus,  every  extradition  case  necessarily 
will  involve  a  treaty  which  has  been  negotiated  and  executed  by  the  President 
and  ratified  by  a  two-thirds  majority  of  the  Senate.  In  other  words,  a  political 
decision  already  will  have  been  made  concerning  the  general  appropriateness  of 
extradition  to  the  foreign  state.  The  executive  and  the  legislature  will  have 
concluded  that  the  government  in  question  is  one  which  affords  due  process  to 
criminal  defendants,  does  not  engage  in  torture,  and  is  otherwise  a  reliable 
treaty  partner.  Under  these  circumstances,  the  decision  of  a  court  to  deny 
extradition  on  the  ground  that  the  request  is  a  subtrafuge,  or  will  result  in  the 
inhumane  treatment  of  the  individual,  goes  far  beyond  interpretation  of  the 
treaty  and  the  application  of  facts  to  its  provisions.  Rather,  such  a  decision 
amounts  to  a  repudiation  of  the  underlying  basis  for  the  treaty  of  extradition. 

I  do  not  mean  to  suggest  that  the  existence  of  an  extradition  treaty  ought 
to  be  determinative  of  the  issues  covered  by  the  rule  of  non-inquiry.  It  is 
certainly  possible,  given  rapidly  changing  world  conditions,  that  it  would  be 
appropriate  to  deny  extradition  even  in  cases  covered  by  a  valid  treaty.  What  I 
do  mean  to  suggest,  however,  is  that  such  a  decision  is  inevitably  a  political  one. 
The  Constitution  places  the  conduct  of  foreign  affairs  in  the  hands  of  the 
executive,  subject  to  ratification  under  certain  circumstances  by  the  legislature. 
Thus,  if  a  decision  is  to  be  made  which  repudiates  a  treaty  obligation,  it  ought  to 
be  made  by  the  branch  of  government  which  the  Constitution  entrusts  with  the 
responsibility  for  foreign  affairs. 

Opponents  of  the  rule  of  non-inquiry  stress  that  the  executive  branch  may 
be  under  great  pressure  to  place  political  considerations  above  humanitarian 
ones.    The  argument  is  made  that  the  Secretary  of  State  may  be  compelled  by 
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reasons  of  realpolitik  to  deliver  a  hapless  defendant  into  the  hands  of  a 
discriminatory  or  oppressive  regime  which  happens  to  be  momentarily  allied  with 
the  interests  of  the  United  States.  It  is  suggested,  therefore,  that  the  courts, 
being  neutral  in  such  matters,  are  the  appropriate  repository  for-  the  defense  of 
the  rights  of  such  defendants.  This  argument  would  have  greater  weight  if  it 
were  not  for  the  fact  that  there  is  no  track  record  to  support  it.  The  rule  of 
non-inquiry  has  been  the  settled  law  in  the  United  States  for  over  sixty  years,* 
and,  accordingly,  extraditing  courts  consistently  have  deferred  to  the  executive 
in  considering  such  factors  as  the  political  motivation  of  the  requesting  state  or 
the  treatment  which  the  defendant  would  receive  upon  rendition.  Presumably 
then,  if  the  executive  branch  were  inclined  to  abuse  the  discretion  vested  in  it  by 
the  rule  of  non-inquiry,  this  already  would  have  happened.  Nonetheless, 
opponents  of  the  rule  of  non-inquiry  have  not,  to  my  knowledge,  pointed  out  a 
single  case  in  which  the  executive  branch  has  handed  over  a  fugitive  to  be 
subjected  to  repression  or  torture.  One  can  only  conclude  that  the  executive 
branch  has  proven  worthy  of  the  trust  reposed  in  it  by  the  rule  of  non-inquiry  and 
that  the  benefits  of  the  rule  greatly  outweigh  the  limitations  that  it  places  on 
the  courts. 

THE  DEFINITION  OF  A  POLITICAL  OFFENSE 
The  political  offense  exception  provides  a  well  recognized  exemption  from 
international  extradition.  Under  its  terms  a  fugitive  may  be  insulated  from  an 
otherwise  valid  request  for  extradition  because  of  the  political  nature  of  the 
crime  involved.  The  rationale  for  this  rule  is  two-fold.  First,  it  allows  the 
United  States  to  refuse  to  become  involved  in  the  internal  political  affairs  of 


♦See,  In  re  Lincoln,  241  U.S.  651  (1916). 
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another  country.  I  call  this  aspect  of  the  rule  its  "neutrality  function,"  as  it  is 
intended  to  safeguard  the  United  States  against  appearing  to  favor  one 
contending  side  or  another  in  a  foreign  country's  struggle  for  political  power. 
The  second  aspect  of  the  political  offense  exception  may  be  called  its  "fairness 
function."  This  function  embodies  the  concept  of  asylum  and  recognizes  the 
need  to  give  haven  to  political  dissidents. 

House  Bill  2643,  if  enacted,  will  provide  the  United  States'  first  legislative 
definition  of  the  political  offense  exception.  Such  a  definition  is  long  overdue. 
Section  3194(e)(2)  provides  that  the  political  offense  exception  will  never  be 
applied  to  certain  specified  offenses  such  as  aircraft  hijacking,  attacks  on 
diplomats,  or  the  sale  of  narcotics.  These  provisions  recognize  that  there  are 
some  crimes  which  are  simply  unacceptable,  and  should  not  be  shielded  from 
extradition  no  matter  what  their  motivation.  Section  3194(e)(3)  goes  on  to 
provide  that  certain  other  offenses  may  not  come  within  the  ambit  of  the 
political  offense  exception  except  in  "extraordinary  circumstances."  These 
offenses  includes  homicide,  kidnapping,  the  use  of.  a  firearm  or  explosive,  and 
rape. 

The  two-tiered  approach  is  a  good  one.  It  recognizes  the  importance  that 
factors  such  as  context  and  content  may  play  in  the  determination  of  a  political 
offense.  This  approach  appropriately  sets  an  outer  limit  for  the  application  of 
the  exception  while  preserving  flexibility  in  most  cases.  I  do  have  some 
comments  and  suggestions  with  regard  to  the  assignment  of  the  various  offenses 
between  the  two  tiers. 

The  first  tier,  that  is  offenses  which  will  never  be  considered  political,  is 
essentially  limited  to  those  crimes  which  are  covered  by  an  international 
convention  or  a  multilateral  treaty  under  which  the  United  States  is  obliged 
either  to  extradite  or  prosecute  a  person  accused  of  the  specified  offense.     I 
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think,    therefore,    that   it   would  be   appropriate   to  include   in   this  tier  those 

offenses  which  would  constitute  a  "grave  breach"  of  the  humanitarian  rules  of 

war  as  defined  by  Protocol  I  in  the  1949  Geneva  Conventions.    These  are,  by 

definition,  offenses  for  which  individual  soldiers  may  be  subjected  to  trial  or 

extradition.    In  the  words  of  the  International  Law  Association's  Committee  on 

International  Terrorism: 

"[Tlhere  is  no  reason  in  theory  or  practice  why  states  should  be 
willing  to  concede  to  politically  motivated  foreigners  a  license 
to  commit  atrocities  while  saddling  their  own  organized  armed 
forces  with  the  restraints  contained  in  the  1949  Geneva 
Conventions  against  committing  the  same  atrocities." 

The  inclusion  of  such  a  provision  in  the  first  tier  would  ensure  that  no  person 
would  be  able  to  escape  extradition  on  the  ground  of  political  motivation  after 
having  committed  an  act  which,  if  performed  by  a  soldier  engaged  in  an 
international  armed  conflict,  would  subject  the  soldier  to  trial  or  extradition. 

A  second  question  which  may  be  raised  with  regard  the  offenses 
enumerated  in  the  first  tier  regards  the  inclusion  of  aircraft  hijacking.  It  is 
certain  that  aircraft  hijacking  is  a  crime  which  plagues  modern  civilization  and 
international  commerce.  It  poses  an  extraordinary  threat  to  the  regularity  of 
international  transactions  and,  even  more  important,  to  the  safety  and  security 
of  innocent  passengers.  Given  the  frequency  with  which  skyjackers  at  least 
profess  a  political  motivation,  it  is  particularly  appropriate  that  this  crime 
should  receive  enumerated  attention  in  an  extradition  reform  bill. 

Nonetheless,  it  seems  equally  appropriate  to  ask  whether  the  crime  is  so 
severe  that  its  perpetrators  should  never  be  shielded  from  extradition  and 
therefore  be  uniformly  and  inevitably  subjected  to  rendition.  Airplane  hijacking 
originated  as  a  form  of  escape.  In  many  countries  where  the  borders  are  closed 
and  where  immigration  is  not  freely  allowed,  the  commandeering  of  an  aircraft 
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may  be  the  only  form  of  escape  from  an  oppressive  regime.  We  in  the  United 
States  characteristically  look  with  favor  upon  those  who  take  risl<s  to  escape 
from  totalitarianism.  It  is  difficult  to  say  that  we  shall  greet  as  heros  those  who 
crash  automobiles  through  the  Berlin  wall  but  that  we  will  return  for  punishment 
as  criminals  those  who  steal  airplanes  to  fly  over  it.  It  certainly  bears 
remembering  that  the  crime  which  led  to  the  lengthy  imprisonment  of  the  Soviet 
dissidents  known  as  the  Leningrad  Eight,  including  Yosef  Mendelevich,  was 
conspiracy  to  nijack  an  aircraft. 

On  balance,  I  believe  that  the  question  of  aircraft  hijacking  provides  the 
Congress  with  the  opportunity  to  avoid  allowing  hard  cases  to  make  bad  law. 
The  crime  of  aircraft  hijacking  is  so  serious  and  so  disruptive  of  public  order  that 
it  would  be  unwise  to  attempt  to  draft  a  statute  which  would  distinguish  between 
"good"  and  "bad"  hijacking.  Thus,  this  crime  fits  the  description  which  the  first 
tier  was  intended  to  embody:  it  is  so  serious  and  so  dangerous  that  it  may  not 
fall  within  the  political  offense  exception  no  matter  how  praiseworthy  the 
underlying  motive.  If  this  result  seems  harsh,  and  if  it  conjures  up  images  of  the 
involuntary  return  of  dissidents  to  Soviet  bloc  countries,  it  is  important  to  bear 
in  mind  that  the  provisions  of  section  3194(e)  apply  only  to  determinations  made 
by  the  courts.  Thus,  the  exclusion  of  airplane  hijacking  from  the  political 
offense  excejJtion  will  not  be  binding  upon  the  Secretary  of  State.  In  appropriate 
circumstances,  such  perhaps  as  those  the  Leningrad  Eight,  the  Secretary  of  State 
may  still  decline  to  surrender  a  fugitive  charged  with  hijacking.  Since  such  a 
declination  would  have  to  be  based  upon  policy  considerations  so  strong  that  they 
justify  contravention  of  an  international  norm,  it  is  entirely  appropriate  that  the 
Secretary  of  State  be  the  sole  repository  of  this  discretion. 

As  I  read  the  second  or  "extraordinary  circumstances"  tier,  it  is  intended  to 
provide  the  judiciary  with  greater  flexibility  tiian  that  which  was  allowed  by 
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House  Bill  5227  as  it  was  presented  to  the  97th  Congpess.  The  second  tier  lists 
certain  crimes  which  will  be  presumed  non-political.  These  crimes  include  such 
offenses  as  homicide,  kidnapping,  rape,  and  use  of  firearms  or  explosives.  Under 
the  proposed  House  Bill  5227  these  crimes  would  have  been  excluded  completely 
from  the  political  offense  exception.  The  approach  of  the  current  bill  is 
preferable,  as  it  allows  the  court  to  consider  the  circumstances  and  context  of 
the  crime,  and  to  rule  that  the  exception  applies  in  appropriate  circumstances. 
In  my  testimony  before  this  Subcommittee  concerning  House  Bill  5227  1  noted 
that  a  blanket  exclusion  of  all  crimes  of  violence  from  the  political  offense 
exception  could  have  led  to  the  undesirable  result  of  returning  the  then- 
imprisoned  Lech  Walesa  to  Poland,  should  he  have  succeeded  in  his  escaping  to 
the  West  while  using  a  firearm  in  the  process.  Now  under  the  new  provision  it 
would  be  possible  to  grant  such  a  fugitive  sanctuary  from  extradition,  should  the* 
court  find  that  the  offense  was  committed  under  "extraordinary  circumstances." 
Tnis  is  obviously  a  preferable  result;  the  use  of  a  firearm,  even  the  commission 
of  the  homicide,  is  unfortunately  a  frequent  and  necessary  occurrence  in  the 
course  of  rebellion.  These  are  not  crimes  which,  under  international  standards, 
are  so  heinous,  or  disruptive  as  never  to  be  considered  political.  Indeed,  the 
leading  British  case  on  the  political  offense  exception.  In  Re  Castioni,*  involved 
a  homicide  by  shooting.  The  thrust  of  3  3194  (e)(3)  appears  to  be  the  creation  of 
a  presumption  that  crimes  of  violence  are  not  political,  while  allowing  for 
countervailing  proof  that  the  circumstances  of  the  crime  were  such  as  to 
warrant  asylum. 

What  remains,  then,  is  to  arrive  at  a  definition  of  the  term  "extraordinary 
circumstances."     This  is  not  provided  by  the  statute,  and,  since  it  is  a  new 
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concept,  there  is  similarly  no  judicial  precedent  for  guidance.  Clearly  this  is  a 
case  which  calls  for  the  creation  of  legislative  history  so  that  future  courts  of 
extradition  may  know  what  Congress  had  in  mind  when  it  coined  the  term.  Two 
types  of  extraordinary  circumstances  come  to  mind.  The  first  would  involve 
situations  of  necessity,  escape,  or  self-defense.  Under  this  formulation  the 
escaping  Lech  Walesa  or  an  Afghan  partisan  actively  engaged  in  resistance  might 
be  considered  to  have  used  a  firearm  under  extraordinary  circumstances.  A 
second  type  of  extraordinary  circumstance  might  be  presented  by  actual  civil 
war.  Thus,*  the  use  of  a  firearm  on  behalf  of  one  contending  side  or  another  in  an 
actu6il  armed  struggle  for  power  within  a  state  could  be  viewed  as  analogous  to 
an  international  armed  conflict  under  the  Geneva  Conventions,  and  therefore  be 
considered  to  be  an  extraordinary  circumstance.  Such  a  test  would  bring  the 
Afghan  guerrillas  within  the  political  offense  exception,  but  would  exclude  the 
kidnappings  and  "knee-cappings"  of  groups  like  the  Red  Brigade. 

Finally,  1  am  unable  to  understand  why  rape  is  included  as  a  crime  which 
may  be  political  under  extraordinary  circumstances.  I  find  it  virtually  impossible 
to  conceive  of  a  situation  where  the  violation  of  another  human  being's  physical 
integrity  could  be  considered  sufficiently  political  so  as  to  shield  the  act  from 
extradition. 

BURDEN  OF  PROOF 

The  current  law  concerning  the  burden  of  proof  in  political  offense  cases  is 

ambiguous.    It  has  been  held  in  some  cases  that  the  burden  is  on  the  defendant  to 

prove  that  a  particular  crimes  falls  within   the  political  offense  exception.* 

Other    courts    have    concluded    that    once    the    exception    is    raised    it    is    the 
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♦See,  Abu  Eain  v.  Wilkes,  641  F.2d  504  (1981). 
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government's  burden  to  prove  that  the  crime  was  not  political.*      The  Supreme 

Court  has  not  addressed  the  issue,  and  no  lower  court  opinion  has  fully  analyzed 

all  of  the  problems  involved  in  the  issue  of  burden  of  proof. 

House  Bill  2643  promises  to  resolve  the  ambiguity  by  placing  the  burden  of 

proof  on  the  defendant.     Section  3194(b)(2)(C)  provides  that  a  court  shall  not 

order  a  person  extraditable  if  the  court  finds  that 

The  person  has  established  by  the  preponderance  of  the 
evidence  that  any  offense  for  which  such  person  may  be  subject 
to  prosecution  or  punishment  if  extradited  is  a  political  offense. 

This  provision  represents  the  first  legislative  articulation  of  the  burden  of  proof 
in  political  offense  cases. 

It  is  entirely  appropriate  that  the  burden  of  proof  in  these  cases  be  placed 
upon  the  defendant.  The  political  offense  exception  is  an  affirmative  defense 
involving  facts  which  are  uniquely  within  the  defendant's  control.  It  introduces  a. 
new  issue  of  fact  to  the  trial  which  is  collateral  to  the  request  for  extradition, 
and  which  seeks  to  avoid  an  otherwise  valid  request  for  extradition.  Thus,  the 
defendant  is  the  party  who,  as  a  logical  and  practical  matter,  ought  to  bear  the 
burden  of  establishing  facts  sufficient  to  bring  the  charged  conduct  within  the 
scope  of  the  political  offense  exception.  This  is  in  accord  with  the  practice  of 
other  nations,  and  is  consistent  with  other  American  law.  In  Immigration  law, 
for  example,  persons  who  seek  political  asylum  as  relief  from  deportation  bear 
the  burden  of  proving  that  they  will  be  subjected  to  persecution  if  returned  to 
their  homeland.  Having  placed  this  burden  on  non-criminals  whom  we  merely 
seek  to  deport,  it  would  certainly  make  no  sense  to  allocate  the  burden  differ- 
ently in  cases  where  there  is  reason  to  believe  tliat  the  defendant  has  committed 
a  serious  and  extraditable  crime. 


♦See,  Ramos  v.  Diaz,  179  F.  Supp.  459  (1959). 
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In  my  testimony  on  House  Bill  5227  I  urged  this  subcommittee  to  adopt  the 
standard  of  "clear  and  convincing  evidence"  in  determining  the  political  offense 
exception.  I  still  hold  that  view.  The  preponderance  of  the  evidence  standard 
represents  a  minimal  burden;  it  requires  only  that  the  issue  be  proven  by  the 
greater  weight  of  the  evidence,  or  be  shown  to  be  "more  probable  than  not." 
Paraphrasing  the  United  States  Supreme  Court  in  the  case  of  Santosky  v. 
Kramer,*  it  is  an  appropriate  standard  for  the  resolution  of  civil  disputes 
between  private  parties  where  society  places  no  particular  value  or  importance 
on  the  outcome.  It  is  apparent  from  the  totality  of  House  Bill  2643,  however, 
that  we  do  place  importance  on  the  outcome  of  political  offense  cases  and  that 
the  drafters  of  the  bill  have  concluded  that  the  political  offense  exception  ought 
only  be  applied  in  narrow  circumstances.  In  other  words,  the  presumption  is 
against  the  defendant  who  raises  the  defense.  I  believe  that  this  ought  to  be  a 
strong  presumption,  and  one  which  is  measured  by  an  objective  standard.  A  test 
which  only  looks  at  "the  greater  weight  of  the  evidence"  does  not  meet  this 
requirement. 

Finally,  I  note  that  the  preponderance  of  the  evidence  standard  is  difficult 
to  harmonize  with  the  definitional  approach  that  H.R.  2643  takes  to  the  political 
offense  exception.  What  can  it  mean  to  require  a  defendant  to  prove  the 
existence  of  extraordinary  circumstances  by  a  preponderance  of  the  evidence? 
It  seems  intellectually  inconsistent  to  say  that  one  can  prove  that  it  was  "more 
probable  that  not"  that  the  circumstances  surrounding  a  crime  were 
extraordinary.  Since  the  standard  which  will  be  applied  to  most  political 
offenses  is  the  extraordinary  circumstances  test,  the  most  juridically  compatible 
standard  of  proof  would  be  clear  and  convincing  evidence.    It  seem  unlikely  that 
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any  sitting  judge  could  conclude  that  the  circumstances  of  a  homicide  or  violent 
assault  were  so  extraordinary  as  to  warrant  the  application  of  the  political 
offense  exception,  unless  he  or  she  had  been  presented  with  clear  and  convincing 
evidence  to  establish  that  proposition. 

CONCLUSION 
It  is  my  conclusion  that  House  Sill  2643  represents  an  excellent  solution  to 
the  many  problems  posed  by  extradition  reform.  It  maintains  a  strong  judicial 
role  in  the  extradition  process,  while  giving  the  courts  sound  guidance  as  to 
matters  of  substance  and  procedure.  Although  I  have  a  number  of  suggestions 
for  discrete  changes  in  the  bill,  my  overall  opinion  is  that  it  is  a  vast 
improvement  over  the  present  state  of  the  law  and  that  it  is  by  far  the  best 
proposal  for  extradition  reform  which  has  been  presented  before  the  Congress. 
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The  unprecedented  attention  given  to  three  recent  cases  of 
mtemational  extradition,  each  involving  an  incident  of  terror- 
violence,'  has  led  to  the  first  full-scale  legislative  evaluation  of  the 
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1.  Abu  Eain  v.  Wilkes,  641  F.2d  504  ('I'th  Cir.  19SI).  ,7^/v  Jn  re  Abu  Eain,  Magis. 
No.  79  M  175  (N.D.  111.,  opinion  filed  Dec.  18,  1979).  r^^A  denied.  454  U.S.  894  (1981K //; 
re  Mackin,  No.  80  Cr.  Misc.  1  (S.D.N.Y.,  opinion  filed  Augu.st  \y\a!]\i.  United  St;'.ics  v. 
Mackin,  i^Wi,  F.2d  122  (2d  Cir.  1981):  ///  re  McMullen.  No.  3-78-1899  M.G.  (N.D.  Cal., 
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extradition  law  of  the  United  States  since  1882.2  The  cases  illustrate 
the  inadequacy  of  both  the  substantive  and  procedural  law 
governing  the  political  offense  exception  to  extradition.' 
Congressional  deliberations  have  resulted  in  extensive  public  debate 
and  scholarly  analysis  of  the  definition  of  a  political  offense  and  of 
the  process  for  determining  whether  political  offenders  are 
extraditable.'' 

This  article  discusses  the  history  and  current  status  of  the 
political  oflense  exception  in  the  extradition  law  of  the  United  States, 
highlighting  the  deficiencies  in  the  antiquated  process.  The  article 
analyzes  the  reform  proposals  which  have  been  presented  to 
Congress  and  recommends  substantive  and  procedural  changes  in 
the  law  of  extradition.  The  contemporary  international  environment 
requires  an  extradition  law  that  reduces  the  ability  of  terrorists  to 
claim  the  protection  of  the  political  offense  exception,  but  which 
retains  the  vitality  of  the  concept  of  political  asylum  for  legitimate 
dissidents.  This  article  recommends  a  process  that  preserves  the 
strengths  of  the  tradition  of  the  United  States,  and  satisfies  the 
requirements  of  the  contemporary  environment. 

I 

THE  ORIGIN  AND  FUNCTION  OF  THE 
POLITICAL  OFFENSE  EXCEPTION 

The  political  offense  exception  to  extradition  emerged  in  the 
nineteenth  century. ^   When  it  first  developed,  extradition  was  used 

2.  See  H.R.  Rep.  No.  627,  97ih  Cong.,  2d  Sess.  3.  n.3  (1982).  Congress  has 
considered  three  versions  of  extradition  reform;  H.R.  6046,  97th  Cong.,  2d  Sess.  (1982); 
S.  1940,  97th  Cong.,  2d  Sess.  (1982)  and  S.  1639,  97th  Cong..  1st  Sess.  (1981).  S.  1940 
passed  the  Senate  on  August  19,  1982.  128  Cong.  Rt:C.  S.  10S84  (daily  ed.).  The  House 
did  not  consider  it  before  the  end  of  the  97th  Congress,  however.  The  bills  have  not  been 
reintroduced  vet  in  cither  house. 

3.  See  infra  notes  35-42  and  accompanying  text. 

4.  See,  e.g.  Extradition  Act  of  I9S2:  Hearings  on  H.R.  5227  Before  the  Subcomm.  on 
Crime  of  the  House  Comm.  on  the  Judiciary.  97th  Cong.,  2d  Sess.  (1982);  E.xtradition  Act 
of  I9S1:  Hearings  on  S.  1639  Before  the  Senate  Comm.  on  the  Judiciary,  97lh  Cong.,  1st 
Sess.  (1981);  Hannay,  International  Terrorism  and  the  Political  Offense  Exception  to 
Extradition,  18  CoLUM.  J.  Transnat'l  L.  381  (1980);  International  Procedures  for  the 
Apprehension  and  Rendition  of  Fugitive  Offenders:  A  Panel,  74  Am.  Soc'y  Int'l  L.  Proc. 
274  (1980)  (remarks  by  Bassiouni,  Kenney  and  Williams,  and  discus.sion);  Lubet  and 
Czaczkcs,  The  Role  of  the  American  Judiciary  in  the  Extradition  of  Political  Terrorists,  71 
J.  Crim.  L.  Ckiminolocy  193  (1980). 

5.  See  Harvard  Draft  Convention  on  Extradition,  29  Am.  J.  Int'l  L.  SuPPLtlMhNTS  1, 
107-19  (1935).  The  "practice  of  non-cxtraditioii  of  political  oflcndcrs  (in  the  early  part  of 
the  19th  centur)')  .  .  .  may  be  cxplamcd  by  two  mam  factors:  (1)  the  evolution  of  polit- 
ical in.stitutions  following  the  French.  Revolution;  (2)  the  growing  consciousness  of  the 
interdependence  of  nations  following  the  Industrial  Revolution."  Id.  at  108.  See  also 
M.R.  Garcia-Mora,  Inti^rnational  Law  and  Asylum  a.s  a  Human  Rkjht  73-76 
(1^56). 
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as  a  tool  for  the  apprehension  of  poUtical  dissidents;  however,  as 
constitutional  government  and  industry  evolved,  sovereigns  began  to 
accept  the  legitimacy  of  political  dissent. <»  In  1833  Belgium  enacted 
the  first  legislation  exempting  political  offenders  from  extradition;'' 
the  first  treaty  containing  a  political  olTcnse  exception  to  extradition 
was  executed  between  Belgium  and  France  in  1834.** 

The  United  States  has  never  enacted  a  domestic  statute  embod- 
ying the  political  offense  exception,  undoubtedly  because  such  legis- 
lation was  viewed  as  redundant  to  the  widely  accepted  principle  that 
extradition  could  not  lie  for  a  political  offense.^  As  early  as  1 853  the 
United  Slates  recognized  that  political  offenders  were  protected  from 
rendition,  notwithstanding  the  absence  of  a  specific  treaty  clause  or 
statute. '0 

The  political  offense  exception  is  now  so  well  accepted  in  inter- 
national law  that  it  has  become  more  than  simply  an  optional  provi- 
sion to  be  found  in  bilateral  treaties.  The  concept  of  political  asylum 
is  included  in  the  United  Nations  Declaration  of  Human  Rights," 

6.  Before  the  19th  century,  with  fragmented  medieval  dynasties,  the  extreme  hard- 
ship associated  with  the  extradition  process  necessitated  limiting  its  use  to  the  apprehen- 
sion and  punishment  of  those  who  threatened  the  political  system.  Garcia-Moka.  supra 
note  5,  at  73.  In  the  late  18th  and  early  19th  centuries,  however,  political  dissent  became 
acceptable.  Id.  at  73-76;  Harvard  Draft  Convenlion  on  Extradition,  29  Am.  J.  Int'l  L. 
Supplements  108-09  (1935).  See  also  Letter  from  Thomas  Jefferson  to  James  Madison 
(Jan.  30,  1787)  ("I  hold  it,  that  a  little  rebellion,  now  and  then,  is  a  good  thing,  and  as 
necessary  in  the  political  world  as  storms  in  the  physical.");  and  J.S.  Mill,  On  Liberty  2 
(A.  Oostell  ed.  1947)  ("political  liberties  or  rights  which  it  was  to  be  regarded  as  a  breach 
of  duty  in  the  rule  to  infringe,  and  which,  if  he  did  infringe,  specific  resistance,  or  general 
rebellion,  was  to  be  held  justifiable."). 

7.  Laws  of  1  October  1833,  art.  6  (Belgium). 

8.  Sec  LA.  Shearer,  Extradition  in  International  Law  17-19  (1971);  M.R. 
Garcia-Mora,  International  Law  and  Asylum  as  Human  Right  75,94  (1956) 
(Article  4  of  the  Convention  on  Extradition  of  November  22,  1834,  between  France  and 
Belgium  provided:  "It  is  expressly  stipulated  that  a  foreigner  whose  extradition  has  been 
granted,  cannot,  in  any  case,  be  prosecuted  or  punished  for  a  political  crime  antecedent 
to  the  extradition  or  for  any  act  connected  with  such  a  crime.")  (quoting  from  A.  Billot, 
TraitI  de  l'Extradition  III  (1874)). 

9.  See  1  J.B.  Moore,  Extradition  and  Interstate  Rendition  §§205-218  and 
303-326  (1891);  1  L.F.L.  Oppenheim,  International  Law  §§333-337  and  573-579 
(McNair  cd.  1928);  F.T.  Piggott,  Extradition  44-62  (1910).  See  also  Shearer,  jtz/'ra 
note  8,  at  73-94;  Harvard  Draft  Convention  on  Extradition,  29  Am.  J.  Int'l  L.  Supple- 
ments 107-119  (1935). 

10.  Ex  parte  Kaine,  14  F.  Cas.  79,  81-82  (CCS. D.N.  Y.  1853)  (No.  7597). 

11.  The  Unisersal  Declaration  of  Human  Rights.  G.A.  Res.  217(111),  U.N.  Doc.  A/ 
810,  at  74  (1948)  (3d  Sess.,  1st  Part),  provides  in  Article  14;  "1.  Everyone  has  the  right  to 
seek  and  to  enjoy  in  other  countries  asylum  from  persecution.  2.  This  right  may  not  be 
invoked  in  the  case  of  prosecution  genuinely  arising  from  nonpolitical  crimes  or  from 
acts  contrary  to  the  purposes  and  principles  of  the  United  Nations."  The  General  Assem- 
bly voted  on  each  article  of  the  Declaration  and  on  the  Declaration  as  a  whole.  Article 
14  was  adopted  by  44  votes  to  six  with  two  abstentions.  No  roll  call  w.ns  taken  for  the 
vote  on  each  article;  therefore,  there  is  no  record  of  the  members  casting  negative  votes  or 
abstaining.  1  he  Declaration  as  a  whole  was  adopted  by  48  votes  with  eight  abstentions. 
The  abstaining  members  were  Bycloro.ssian  Soviet  Socialist  Republic,  Czechoslovakia. 
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and  many  states  protect  political  offenders  from  rendition  by  domes- 
tic legislation. '2  Indeed,  a  form  of  the  political  offense  exception  is 
contained  in  the  constitutions  of  Brazil.'^  Mexico,'**  Italy, '•■^  and 
Spain.'^  The  United  States,  though  lacking  a  constitutional  or  statu- 
tory provision,  has  included  the  political  offense  exception  in  each  of 
its  96  treaties  of  extradition.'"'    Given  the  near  universality  of  the 

Poland,  Saudi  Arabia,  Ukranian  Soviet  Socialist  Republic,  Union  of  South  Africa, 
Union  of  Soviet  Socialist  Republics  and  Yugoslavia.  3{1)  U.N.  GAOR  ( 183d  plen.  mlg.) 
at  933  (1948).  For  the  discussions  in  the  Committee  on  Social,  Humanitarian  and  Cul- 
tural Questions  on  the  provision  for  asylum  of  political  olTendcrs.  sec  3(1)  U.N.  GAOR 
C.  3  (12lsl-122nd  mips.)  at  327,  U.N.  Doc.  L/KOO  (1948).  On  the  communist  support  for 
aspects  of  political  asylum  see  Gold,  Nnn-extradition  for  Political  Offenses:  The  Commu- 
nist Perspective,   II  H'arv.  Int'l  L.J.  191  (1970).    ' 

12.  For  example,  the  extradition  statute  of  the  Federal  Republic  of  Germany  pro- 
vides in  part;  "Extradition  is  not  permissible  when  the  act  for  which  extradition  is  sought 
is  a  political  one  or  is  connected  with  a  political  act  in  such  a  way  that  it  prepa.'ed. 
secures,  or  covers  it,  or  guards  against  it.  Deutsches  Auslicferungsgesetz  [D.AG]  §  3(1). 
Vom.  23.  December  1929  Reichsgesetzblatl  [RGBl]  I  239,  as  amended  bv  1974 
Bundesgesetzblatt  [BGBl]  1  469  (W.  Ger.). 

Similarly,  Extradition  Act,  1870,  33  &  34  Vict.,  ch.  52,  §3,  of  the  United  Kingdom 
provides: 

A  fugitive  criminal  shall  not  be  surrendered  if  the  offense  in  respect  of  which  his 
surrender  is  demanded  is  one  of  a  political  character,  or  if  he  proves  to  the  satis- 
faction of  the  police  magistrate  or  the  court  before  whom  he  is  brought  on 
habeas  corpus,  or  to  the  Secretary  of  State,  that  the  requisition  for  his  surrender 
has  in  fact  been  made  with  a  view  to  try  or  punish  him  for  an  offence  of  a  polit- 
ical character. 
The  Israeli  statute  on  Extradition  Law  provides  at  Section  10:  "  (T]he  CouTi  shall  not 
declare  a  wanted  person  subject  to  extradition  if  it  finds  that  there  arc  reasonable 
grounds  for  assuming  .  .  .  that  the  request  for  extradition  aims  at  prosecuting  or  punish- 
ing him  for  an  offence  of  a  political  character,  \\\o\i^  prima  facie  it  is  not  made  in  con- 
nection with  such  an  offence."    Extradition  Act,  5714-1954,  8  Laws  of  the  State  of  Israel 
145  (Authorized  Translation  from  the  Hebrew,  Prepared  at  the  Ministr)'  of  Justice). 

13.  CoNSTiTUiCAO  art.  153  (Brazil). 

14.  CoNSTiTUCiON  art.  15  (Mexico). 

15.  CoNSTiTUzioNE  art.  1,  app.  A  (Italy). 

16.  CONSTITUCION  art.  1,  para.  3  (Spain). 

17.  See  18  U.S.C.A.  §  3181  (Supp.  1982).  The  United  States  has  entered  into  bilat- 
eral extradition  treaties  with  the  following  nations: 

Albania  Grenada  Norway 

Argentina  Guatemala  Pakistan 

Australia  Guyana  Panama 

Austria  Haiti  Papua  New  Guinea 

Bahamas  Honduras  Paraguay 

Barbados  Hungary  '       Peru 

Belgium  Iceland  Poland 

Bolivia  India  Portugal 

Brazil  Iraq  Romania 

Bulgaria  Ireland  San  Marino 

Burma  Israel  Seychelles 

Canada  Italy  Sierra  Leone 

Chile  Jamaica  Singapore 

Columbia  Japan  .  Solomon  Islands 

Congo  (Brazzaville)  Kenya  South  Africa 

Costa  Rica  Latvia  Spain 

Cuba  Lesotho  Sri  Lanka 
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exemption,  it  is  now  possible  to  speak  of  an  international  right  to,  or 
at  least  an  international  norm  of,  political  asylum. 

Two  policies  underlie  the  political  ofTense  exception.  From  the 
perspective  of  the  requested  state,  the  exception  permits  a  sovereign 
(1)  to  refuse  to  become  involved  in  the  domestic  affairs  of  another 
country,  and  (2)  to  extend  humanitarian  relief  to  political  dissi- 
dents.'** These  two  policies  reflect  the  "neutrality  function"  and  the 
"fairness  function"  of  the  political  ofiense  exception. 

The  neutrality  function  exists  purely  for  reasons  of  state.  It 
allows  a  government  to  decline  to  surrender  a  fugitive  in  order  to 
avoid  embarrassing  involvement  in  the  political  aflfairs  of  another 
country.  This  function  recognizes  that  the  rebels  of  today  may 
become  the  victors  of  tomorrow  and  that  the  government  officials  of 
today  may  become  the  fugitives  of  tomorrow.'''  Thus,  all  other  con- 
siderations aside,  a  state  may  v/ish  to  remain  aloof  from  the  political 
turmoil  in  another  country,  against  the  day  when  such  involvement 
might  be  seen  as  sponsorship  of  one  contending  side  or  the  other. 
This  aspect  of  the  political  oflense  exception  is  value  free,  and  may 
explain  why  the  adoption  and  acceptance  of  the  exception  is  not  lim- 
ited to  states  with  democratic  governments.-^ 


Cyprus  Liberia 

Czechoslovakia  Liechtenstein 

Denmark  Lithuania 

Dominican  Republic  Luxembourg 

Ecuador  Malawi 

Egypt  Malaysia 

El  Salvador  Malta 

Estonia  Mauritius 

Fiji  Mexico 

Finland  Monaco 

France  Nauru 

Gambia  Netherlands 

Germany,  Federal  New  Zealand 

Republic  of  Nicaragua 

Ghana  Nigeria 

Greece 

18.  See  Extradition  Act  of  1 981:  Hearings  on  S.  1639  Before  the  Senate  Conim.  on  the 
Judiciary,  97th  Cong.,  1st  Sess.  49  (1981)  (Testimony  of  W.  Hannay,  attorney  at  law) 
[hereinafter  referred  to  as  Hearings  on  S.  1639\. 

19.  See,  e.g.,  Jiminez  v.  Ansteguieta,  31 1  F.2d  547  (1962),  affd per  curiam  sub  noni. 
Jiminez  v.  Hixon,  314  F.2d  654  (5th  Cir.),  cert,  denied,  373  U.S.  914  (1963)  (former  chief 
executive  of  Venezuela). 

20.  For  example,  the  United  States  has  extradition  treaties  containing  the  political 
offense  exception  with  Albania,  Mar.  1,  1933,  49  Slat.  3313,  T.S.  No.  902;  Argentina.  J<:n. 
21,  1972,  23  U.S.T.  3501,  T.l.A.S.  No.  7510;  Bulf^ari.i,  Mar.  19,  1924,  43  Stat.  18K6.  T.S. 
No.  687;  Chile,  Apr.  17.  1900,  32  Stat.  1850.  T.S.  No.  407;  haiii,  Aug.  9.  1904,  34  Stat. 
2858,  T.S.  No.  447;  Hungary,  July  3,  1856,  1 1  Stat.  691,  T.S.  No.  9;  Iraq.  June  7,  1934,  49 
Stat.  3380,  T.S.  No.  907;Voland,  Apr.  5,  1935,  40  Slat.  2282,  T.S.  No.  908,  Rumania,  July 
23.  1924,  44  Stat.  2020,  T.S.  Nu.  713;  South  Africa,  Dec.  18,  1947.  2  U.S.T.  884.  T.LA.S. 
No.  9891;  and  Yugoslavia.  Oct.  25,  1901,  32  Stat.  1890,  T.S.  No.  406. 


Surinam 

Swaziland 

Sweden 

Switzerland 

Tanzania 

Thailand 

Tonga 

Trinidad  and  Tobago 

Turkey 

United  Arab  Republic 

United  Kingdom 

Uruguay 

Venezuela 

Yugoslavia 

Zambia 
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The  fairness  function  reflects  a  principled  desire  to  give  haven 
to  political  dissidents.^'  This  approach  necessarily  implies  a  value 
judgment  as  to  the  motives  of  the  fugitive  anil  the  nature  of  the 
requesting  government.  It  has  been  argued  that  the  fairness  function 
precludes  tiie  return  of  any  rebel  to  the  government  against  which  he 
has  taken  up  arms,  on  the  theory  that  he  will  never  receive  a  fair  trial 
under  such  circumstances.^^  The  courts  of  the  United  Slates  have 
rejected  this  last  theory  with  regard  to  extradition  requests  originat- 
ing from  democratic  countries,^^  but  otherwise  have  recognized  the 
validity  of  the  fairness  function  in  evaluating  an  individual's  right  to 
assert  the  political  offense  exception  in  defense  of  an  extradition 
action. 2'' 


In  addition,  an  extradition  treaty  has  been  negotiated  by  the  executive  authorities  of 
the  United  Stales  and  the  Philippines,  although  it  has  not  yet  come  before  the  Senate  for 
approval.  See,  U.S.  Policy  Toward  the  Philippine.^,  J^SI:  Hearings  Before  the  Subcomrn. 
on  Asian  and  Pacific  Affairs  and  on  Human  Rights  and  Iniernatiomii  Organizations  of  the 
House  Comm.  on  Foreign  Affairs,  97th  Cong.,  Isl  Sess.  37  (1981)  (statement  of  C.H. 
Lande,  Professor  of  Political  Science,  University  of  Kansas). 

21.  See  Hearings  on  S.  1639,  supra  note  18,  at  49-50  (testimony  of  W.  Hannay,  attor- 
ney at  law): 

As  extradition  treaties  became  prevalent  in  the  19th  century,  democratic 
nations  undoubtedly  found  themselves  facing  the  unpleasant  task  of  sending  a 
political  dissenter  or  activist  back  to  a  tyrannical  regime  to  stand  trial  for  acts 
which  they  did  not  perceive  as  "criminal"  in  any  ethical  or  moral  sense. 
Through  the  mechanism  of  the  "political  oflcnse"  exception,  a  conllict  between 
the  affirmative  obligation  to  extradite  under  a  treaty  and  the  desiic  to  grant  polit- 
ical asylum  was  avoided.  The  fugitive  newspaper  editor  charged  with  sedition  or 
the  futigive  political  candidate  charged  with  treason  merely  for  expressing  their 
opinions  could  be  sheltered  from  extradition  for  these  "pure"  political  offenses, 
the  sort  of  offense  directly  implicating  cherished  democratic  values.  In  addition, 
the  fugitive  dissident  charged  with  cnminal  trespass  during  a  protest  or  rally 
could  be  sheltered  for  this  "relative"  political  offense,  the  son  of  offense  that 
smacks  of  a  "trumped  up"  charge. 
On  pure  and  relative  political  offenses,  see  infra  notes  26-28  and  accompanying  text.  On 
the  historical  perspective,  sec  supra  note  6  and  accompanying  text,  and  M.R.  Garcia- 
MoRA,  International  Law  and  Asylum  as  a  Human  Right  73-70  (1956). 

22.  See,  e.g.,  G .\kc\\-}Aok.k,  supra  note  21,  at  75: 

The  raison  d'etre  of  the  [political  offense  exception]  can  be  found  in  the  well- 
founded  apprehension  that  to  surrendei  unsuccessful  rebels  tC'  the  demanding 
state  would  surely  amount  to  delivering  them  to  their  summary  execution,  or,  in 
any  event,  to  the  risk  of  being  tried  and  punished  by  a  justice  colored  by  political 
passion. 
See  also  2  C.C.  Hyde,  International  Law  CiiiErLY  as  Intlrpretid  and  Applied  by 
THE  United  States  1019  (1951)  (discussing  the  "reluctance  to  surrender  a  fugitive  who 
might  be  exposed  to  summary  and  arbitrary  treatment  if  restored  to  the  clutches  of  the 
demanding  government."). 

23.  Sec  generally  Abu  Lain  v.  Wilkes,  641  F.2d  504  (7th  Cir.),  cert,  denied,  454  U.S. 
894  (1981).  But  the  State  Department  recogni/ctl  the  problem  of  a  fair  trial  in  Mexico 
when  it  refused  to  extradite  General  Huertas  in  1915.  Sec  Gakcia-Mora,  .«//?/-«  note  21, 
at  95  n.l7. 

24.  See,  e.g..  In  re  Mackin,  No.  80  Cr.  Misc.  1  (S.Pi.N.Y.,  opinion  (ikd  August  13). 
affd.  United  Slates  v  Mackin,  668  F.2d  122  (2d  Cir.  l')81);  /,/  rC  McMullcn,  No.  3-7S- 
1899  M.G.  (N.D.  Cal.,  memorandum  decision  filed  May  I  I,  1979).  r>ut  cf  Hearing  on  S 
1639,  supra  note  18,  at  48-49  (lestimony  ol  W.  Hannay,  atlorney  ;it  law)  (cni[iliasi7.iiig  the 
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The  enlightened  statesmen  who  originated  the  exception  left  the 
term  "political  offense"  undefined  in  order  to  encompass  a  broad 
range  of  protected  activity. ^^  j^q  categories  of  political  offenses 
evolved,  however,  that  aided  in  the  conceptualization  of  the  excep- 
tion: "pure"  and  "relative"  political  offenses. ^^  The  purely  political 
offenses  are  never  extraditable  and  are  limited  to  crimes  such  as  trea- 
son, sedition  and  espionage,  which  comprise  acts  direct-ed  against  the 
state. 2'  The  concept  of  a  relative  political  offense  provides  protec- 
tion for  a  far  greater  range  of  activity;  common  crimes  may  not  be 
extraditable  if  committed  in  connection  with  a  political  act.  Thus,  a 
homocide  committed  in  the  course  of  a  general  uprising  may  be  non- 
extraditable  if  a  sufficient  nexus  exists  between  the  crime  and  the 
political  event.28 

In  recent  times,  however,  the  philosophic  concept  of  broad  pro- 
tection for  political  offenders  has  eroded  in  view  of  the  phenomenon 
of  terrorism.  The  nobility  of  asylum,  and  even  the  desirability  of 
neutrality,  necessarily  must  pale  wheh  we  realize  tRat  the  exemption 
has  been  invoked  on  behalf  of  men  hke  Abu  Daoud,  the  mastermind 
of  the  massacre  at  the  Munich  Olympics.-^  Thus,  the  imprecision 
which  was  adequate  in  simpler  times,  now  should  give  way  to  a  more 
careful  definition  of  "political  offense."  The  definition  must  com- 
bine the  breadth  necessary  to  protect  legitimate  dissidents  with  the 
stringency  sufficient  to  exclude  those  whose  chosen  form  of  expres- 
sion is  to  engage  in  wanton  violence.  The  word  "political"  has  dif- 
ferent meanings  in  different  contexts,  and  a  nation  should  be  under 
no  legal  or  moral  obligation  to  shelter  an  international  fugitive  sim- 


lack  of  substantive  rights  on  the  part  of  the  accused  to  assert  the  political  offense 
exception). 

25.  Sir  Charles  Russell,  Q.C.,  found  that  the  British  legislature  "purposely  abstained 
from  attempting  to  give  an  exhaustive  definition"  to  the  words  "oifence  of  a  political 
character"  in  Extradition  Act,  1870,  33  &  34  Vict.,  ch.  52.  In  re  Castioni,  [1891]  1  Q.B. 
149,  153. 

26.  See,  e.g..  In  re  Castioni,  jw/>a^  note  25,  at  152-68;  In  re  Ezcta,  62  F.  972,  997-1004 
(N.D.  Cal.  1894);  and  Garcia-Mora,  supra  note  21.  at  76-82. 

27.  See  6  M.  Whiteman,  Diglst  of  iNTrRNATiONAL  Law  800  (1968);  and  Garcia- 
Mora,  The  Nature  of  Political  Offenses:  A  Knotty  Problem  of  Extradition  Law,  48  Va.  L. 
Rev.  1226,  1230-39  (1962). 

28.  Sec  Garcia-Mora,  supra  note  27,  at  1239-56;  and  In  re  Ezcta.  supra  note  26,  at 
1000-04. 

29.  See  Judgment  of  Jan.  1 1,  1977,  Chambre  d'Accusation  dc  la  Cour  d'appcl,  Paris 
(complete  French  text  on  file  at  the  olliccs  of  the  Cornell  Iniernalional  Law  Journal);  and 
the  following  articles  in  NY.  Times:  Jan.  10,  1977,  at  Al,  col.  I;  Jan.  1 1.  1977,  at  .•\4,  col. 
3;  Jan.  12.  1977,  at  Al.  col.  l;Jan.  13,  1977,  al  Al,  col.  l;Jan.  14,  1977,  at  Al,  col.  4.  See 
also,  B.H.  Wi  STON  ani)  .\.\.  D'Amato,  International  Law  and  \Vorli5  Ordir  492 
(1980);  Note,  Bringing  the  Terrorist  to  Justice:  A  Domestic  Law  Approach,  1 1  Cornell 
Int'l  L.J.  71  (1978);  and  Note,  The  Abu  DaouJ  Affair.  1 1  J.  Int'l  L.  &  Econ.  539  (1977). 
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ply  because  he  claims  a  revolutionary  motive  for  his  crime. '° 

The  extradition  law  of  the  United  States  essentially  ceased 
developing  at  the  turn  of  the  century;^'  the  extradition  process  is 
governed  by  a  statute  which  has  not  been  revised  substantially  since 
1882.32  Ihe  United  States  courts  considering  the  political  oflense 
exception  have  adhered  to  a  substantive  test  adopted  in  1896.^3 
Thus,  the  United  States  has  never  modified  the  extradition  process  to 
lake  into  account  the  changes  in  the  modern  world.  International 
crime  and  violence  exist  today  in  a  form  which  was  unimaginable 
even  one  generation  ago.^''  It  is  ironic  that  United  Slates  extradition 
law  should  attempt  to  cope  with  modern  terrorism  through  legal  tests 
and  procedures  which  predate  the  advent  o[  air  travel,  guerilla  war- 
fare and  urban  revolution.  It  is  as  though  the  United  States  had  set 
out  to  apprehend  jet-age  terrorists  through  the  use  of  devices  that 
were  developed  in  the  era  of  the  horse  and  buggy. 

The  inadequacy  of  the  extradition  process  was  underlined 
sharply  when  three  recent  cases  brought  the  question  of  political  ter- 
rorism into  United  States  courts.  In  two  of  these  cases,  //i  Re 
McMullen'^^  and  In  Re  Afackin,^^  the  United  States  was  unable  to 
effectuate  the  extradition  to  Great  Britain  of  Provisional  Irish 
Republican  Army  gunmen,  because  the  courts  found  that  the 
offenses  charged  were  "political"  in  that  they  had  been  directed  at 
British  soldiers. ^'^  In  the  third  case,  In  Re  Abu  Eain,^^  the  defendant 
was  extradited  successfully  to  Israel  to  stand  trial  for  a  marketplace 

30.  See  Hearings  on  S.  1639,  supra  note  18,  at  48-51  (testimony  of  W.  Hannay,  attor- 
ney at  law). 

31.  See  supra  notes  5-10  and  accompanying  text;  In  re  Castioni,  [1891)  1  Q.B.  149; 
Extradition  Act,  1870,  33  &  34  Vict.,  ch.  52  (United  Kingdom);  M.R.  Garcia-Mora. 
International  Law  and  Asylum  as  a  Human  Right  73-76  (1956);  Harvard  Draft 
Convention  on  Extradition.  29  Am.  J.  Int'l  L.  Supplements  108-09  (1935). 

32.  See  18  U.S.C.  §3184  (1976). 

33.  See  Ornelas  v.  Ruiz,  161  U.S.  502  (1896).  The  test  was  adopted  from  the  British 
case,  In  re  Castioni,  [1891]  1  Q.B.  149.  See  infra  notes  98-99  and  accompanying  text. 

34.  See  generally  An  Act  to  Combat  International  Terrorism:  Ilearim^s  on  S.  2236 
Before  the  Senate  Comm.  on  Governmental  Affairs,  95th  Cong.,  2d  Scss.  (1978). 

35.  In  re  McMuUcn,  No.  3-78-1899  M.G.  (N.D.  Cal.,  memorandum  decision  filed 
May  11,  1979),  reprinted  in  Hearings  on  S.  163'),  supra  note  18,  at  294. 

36.  In  re  Mackin,  No.  80  Cr.  Misc.  1  (S.D.N.Y..  opinion  filed  August  13),  aff^d. 
United  States  v.  Mackin,  668  F.2d  122  (2d  Cir.  1981)  (magistrate's  opinion  reprinted  in 
Hearings  on  S.  1639,  supra  note  18,  at  140). 

37.  The  McMullcn  court  found  that  the  Provisional  Iri.sh  Republican  Army  (IMRA) 
had  been  a  legitimate  political  force  m  Ireland  since  1970,  that  McMullcn  wa.s  a  member 
of  the  PIRA  and  that  Briti.sh  Army  barracks  were  prime  targets  for  the  PlR.-\.  ///  re 
McMullen,  supra  note  35,  at  6;  Hearim^s  on  S.  163'^,  supra  note  18.  at  294-95. 

The  Mackin  court  found  that  the  crime  charged  was  "substantially  linked  to  the  tradi- 
tional goal  and  strategy  of  the  IRA  and  the  PIRA."  //;  re  Mackin,  supra  note  3(),  at  98; 
Hearings  on  S.  1639,  supra  note  18,  at  7. 

38.  ///  re  Abu  Eain,  Magis.  No.  79  M  175  (N.D.  111.,  opinion  filed  Dec.  18,  1979), 
a^d.  Abu  Eain  v.  Wilkes,  641  F.2d  504  (7lh  Cir.),  cert,  denied.  454  U.S.  894  (1981). 
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bombing,^''  but  only  after  a  two  year  legal  battle  over  the  applicabil- 
ity of  the  political  offense  exception."" 

These  cases  created  substantial  concern  in  the  executive  branch 
of  the  federal  government.  The  inability  of  the  United  States  to 
extradite  McMullcn  and  Mackin  for  crimes  of  which  there  was  sub- 
stantial evidence  of  guilf*'  was  perceived  as  damaging  to  the  diplo- 
matic relationship  between  the  United  States  and  ,  the  United 
Kingdom.'*'  The  Abu  Earn  case,  although  ultimately  satisfactory  to 
the  government  in  its  result,  was  marked  by  delay,  uncertainty,  and 
controversy  due  to  imprecision  in  the  extradition  law."*"* 

The  United  States  judicial  system  was  confronted  three  times  in 
short  succession  with  the  problem  of  transnational  terrorism.  On 
each  occasion,  the  process  of  applying  the  political  offense  exception 
was  found  to  be  lacking  as  a  consequence  of  its  antiquated  frame- 
work. The  courts  found  that  they  had  no  fixed  procedure  for  imple- 
menting the  political  offense  exception**^  and  no  reliable  definition  of 
its  scope.'*^  Furthermore,  the  judiciary  and  the  executive,  based 
upon  ambiguities  in  the  treaty  law,  were  in  complete  disagreement  as 
to  the  jurisdiction  of  the  courts  even  to  entertain  the  poUlical  offense 
question.**^ 


39.  Eain  v.  Wilkes.  641  F.2d  504,  507  (7th  Cir.  1981). 

40.  After  a  federal  magistrate  determined  on  Dec.  18,  1979,  that  Abu  Eain  should  be 
extradited  to  Israel,  Eain  sought  a  Writ  of  Habeas  Corpus  from  a  district  court.  The 
court  denied  the  writ  and  the  defemlanl  appealed.  The  Seventh  Circuit  Court  of  Appeals 
aflirmed  the  denial  in  April  1981.  Eain  then  sought  a  Writ  of  Certiorari  in  the  Supreme 
Court,  which  was  denied  on  October  13,  1981,  nearly  twenty-three  months  after  the  origi- 
nal case  began.  See  supra  note  39. 

41.  Probable  cause  to  believe  that  the  Defendant  committed  an  offense  was  found  by 
the  presiding  magistrates  in  both  cases.  See  In  re  McMullen,  supra  note  35,  and  In  re 
Mackin,  supra  note  36. 

42.  Hearings  on  S.  1639,  supra  note  18,  at  43  (testimony  of  W.  Hannay,  attorney  at 
law). 

43.  See  supra  note  40. 

44.  See  Lubct  and  Czaczkcs,  The  Role  of  the  American  Judiciary  in  the  Extradition  of 
Political  Terrorists,  71  J.  Crim.  L.  &  Criminology  193.  206  (1980)^ 

45.  See  Hearings  on  S.  1639,  supra  note  18,  at  50  (testimony  of  W.  Mannay,  attorney 
at  law).  Hannay  stales  that  the  "circumstances  in  which  a  state  should  refuse  to  cooper- 
ate with  injustice  by  sending  a  dissident  back  for  certain  persecution  or  refuse  to  allow 
the  mechanism  of  extradition  to  be  used  for  mere  vengeance  simply  cannot  be  defined." 
Id.  He  further  states  that  "(t]here  is  no  test  or  rule  which  meaningfully  defines  a  'polit- 
ical offense,'  "  id.  at  57  (emphasis  in  original). 

46.  The  United  Slates — United  Kingdom  Extradition  Treaty  provides:  "Extradition 
shall  not  be  granted  if  .  .  .  the  offense  for  which  extradition  is  requested  is  regarded  by 
the  requested  parly  as  one  of  a  political  character."  June  8,  1972,  art.  5(1)  (cKl),  28  U.  S. 
T.  22E,  T.I.A.S.  No.  8468  (Emphasis  added).  In  the  Mackin  ca.se  the  government  argued 
that  "requested  party"  meant  the  executive  department  and  not  the  courts.  See  Brief  for 
Appellant  al  28,  United  States  v.  Mackin,  668  F.2d  122  (2d  Cir.  1981),  reprinted  in  Hear- 
ings on  S./639,  .ntpra  note  18,  al  241,  274.  The  court  held  ihis  interpretation  lo  be  mcor- 
rcd,  based  on  the  ambiguity  of  the  phrase  "requested  parly"  and  the  fact  that  many  other 
United  Slates  treaties  specifically  provide  that  the  judicia-y  shall  make  decisions  con- 
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The  situation  clearly  called  for  reform,  and  the  federal  executive 
responded  by  proposing  broad  revisions  of  United  Stales  extradition 
law."^  The  first  proposal  came  in  the  form  of  a  draft  Extradition  Act 
of  1981,"^*^  which  was  prepared  jointly  by  the  Department  of  State, 
the  Department  of  Justice  and  the  Senate  Judiciary  Committee.''* 
This  bill  addressed  numerous  procedural  and  technical  shortcomings 
in  the  law,  but  it  was  clear  to  most  observers  that  the  primary  impe- 
tus for  reform  carr>e  from  dissatisfaction  with  the  results  in  \hcMack- 
in  and  McMullen  cascs.-^  The  process  advocated  by  the  executive 
branch  spawned  alternative  reform  proposals.  Debate  centered 
around  the  definition  of  a  political  oflTense,  the  procedure  and  alloca- 
tion of  burden  of  proof  in  the  extradition  process,  and  the  appropri- 
ate roles  of  the  judiciary  and  executive  in  the  determination  of  the 
extradition  question.  Before  discussing  this  and  subsequent  propos- 
als for  extradition  reform,  the  following  section  presents  an  overview 
of  the  current  extradition  law  of  the  United  Stales. 

II 

CONTEMPORARY  EXTRADITION  LAW  OF  THE 
UNITED  STATES 

A.     The  Extradition  Process 

International  extradition  is  controlled  by  federal  statute. 5'  A 
foreign  stale  may  invoke  the  process  only  if  there  is  a  treaty  in  force 
between  the  United  States  and  the  requesting  counlry.^^  An  author- 

ceming  the  political  offense  exception.    United  States  v.  Mackin,  668  F.2d  122,  132-35 
(2d.  Cir.  1981). 

47.  See  H.R.  Rep  No.  627,  97ih  Cong.,  2d  Sess.  2  (1982).  and  Hearings  on  S.1639. 
supra  note  18,  at  14-19. 

48.  §  1639,  97th  Cong.,  1st  Sess.  (1981). 

49.  See  127  Cong.  Rec.  S9952  (daily  cd.  Sept.  18,  1981)  (statement  of  Sen. 
Thurmond). 

50.  Sec.  eg.,  127  Cong.  Rec.  S9956,  S9959  n.  61  (daily  cd.  Sept.  18,  1981)  (Memo- 
randum on  Extradition  Legislation).  See  also  Hearings  on  S.  1639,  supra  note  18,  at  25 
(testimony  of  W.  Hannay,  attorney  at  law).  Hannay  cites  the  decisions  in  McMullen, 
supra  note  35,  and  In  re  Mackm,  .H//?/-fl  note  36,  as  support  for  removing  the  jurisdiction 
of  the  courts  to  decide  the  applicability  of  the  political  offense  exception,  id.  at  25-27. 
Hannay  also  states  that  the  purpose  of  S.1639,  .uipra  note  48.  is  to  correct  a  fundamental 
flaw  in  extradition  procedure  revealed  by  those  cases.  Hearings  on  S.1639,  supra  note  18, 
at  39. 

51.  ^ff  18  U.S.C.  §§3181-3195  (1976). 

52.  See  18  U.S.C.  §§  3181,  3184  (1976);  Valentine  v.  United  States  <-.r  rr/  Ncideckcr, 
299  U.S.  5,  7-13  (1936);  Factor  v.  I.aubcnheimcr,  290  U.S.  276.  287  (1933);  United  States 
V.  Rauscher,  119  U.S.  407,  412-14  (1886);  Gallina  v.  Eraser,  278  F.2d  77,  78  (2d  Cir. 
I960),rm.  denied.  364  U.S.  851  (1961);  Argcnto  v.  Horn.  241  F.2d  258,  259-61  (6lh  Cir). 
cert,  denied,  355  U.S.  818  (1957);  Chandler  v.  United  States.  171  F.2d  921.  935-36  (1st 
Cir.),  cert,  denied.  336  U.S.  918  (1948);  Ex  parte  McCabc.  46  F.  363  (W.D.  Tex.  1891); 
Ramos  v.  Diaz,  179  V.  Supp.  459,  460-61  (S.D.  Fla.  1<)59).  But  sec  Evans.  Legal  Ba.ses  of 
Extradition  in  the  United  States.   16  N.Y.L.  FoRUM  525.  528  (1970): 
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ized  representative  of  the  requesting  country'-^  initiates  the  process 
by  filing  a  verified  complaint  charging  that  a  person  has  conimitlcd 
an  extraditable  oilense  within  the  jurisdiction  of  the  requesting  gov- 
ernment.'^'^ No  formal  diplomatic  request  is  required  prior  to  the 
filing  of  the  complaint, ^^  but  the  foreign  government  may  supple- 
ment the  complaint  by  submitting  a  requisition  to  the  Secretary  of 
State  at  any  time  during  the  proceeding.'^'' 

While  current  law  allows  an  extradition  complaint  to  be  filed  in 
any  federal  or  state  court  if  the  fugitive  is  found  within  its  jurisdic- 
tion,''' the  consistent  practice  is  to  conduct  these  proceedings  in  the 
Federal  Courts.'*  Similarly,  although  the  statute  authorizes  a  hear- 
ing to  be  held  before  any  federal  district  court  judge  or  authorized 
magistrate,'*^  recent  cases  almost  invariably  have  been  referred  to 
magistrates^^ — the  lowest  ranking  officers  in  the  federal  judiciary.^* 

The  role  of  the  court  of  extradition  is  to  determine  whether 
there  is  sufficient  evidence  to  warrant  the  return  of  the  fugitive  to  the 
requesting  country. ^^  The  accused  is  extraditable  only  if  the  request- 
ing country  establishes  that  a  valid  treaty  is  in  eflect,^^  that  the  per- 
son named  in  the  complaint  or  requisition  is  the  same  individual 
who  is  before  the  court,^  and  that  the  acts  charged  in  the  complaint 

Tht  Arguelles  case  is  apparently  the  sole  exception  of  record  to  the  rule  that  the 
United  Stales  may  extradite  a  fugitive  only  in  pursuance  of  treaty  terms.    Here, 
the  accused  [Don  Jose  .\ugustin],  a  Spanish  subject  charged  with  engaging  in  the 
slave  trade,  was  surrendered  to  Spanish  authorities  in  1864  under  summary  cir- 
cumstances as  an  act  of  comity  by  Presidential  Order  and  rciuraed.  The  incident 
provoked  considerable  criticism  in  Congress. 
(citing  1  J.B.  Moore,  E.xtradition  and  iNTKRSTATii  Rendition  §  27  (1891)).  Accord- 
ing to  Evans,  supra  at  529,  "[l]hat  the  instance  is  sui  generis  proves  the  rule  as  far  as 
American  extradition  practice  is  concerned." 

53.  Although  the  representative  often  will  be  a  counsul  or  diplomatic  ofiiccr,  it  is 
only  necessary  that  the  person  filing  the  complaint  have  authorization  from  the  reoucst- 
ing  country.  This  necessitates  the  court's  determination  of  the  legitimacy  of  the  authori- 
zation. See  United  Si2.\ts  ex  rel.  Caputo  v.  Kelly,  92  F.2d  603,  ceri.  denied,  303  U.S.  635 
(1937). 

54.  See  Hearings  on  S.  1639,  supra  note  18,  at  320  (memorandum  on  Extradition 
Legislation,  Prepared  by  the  Stafl'  of  the  Committee  on  the  Judiciary,  U.S.  Senate,  in 
Cooperation  with  the  Departments  of  State  and  Justice). 

55.  Id.    See  also  United  States  ex  rel.  Caputo  v.  Kelly,  supra  note  53. 

56.  Id 

57.  See  18  U.S.C.  §  3184  (1976);  and  supra  note  54. 

58.  Sec  supra  note  54. 

59.  See  18  U.S.C.  §3184(1976). 

60.  See  cases  cited  in  mpra  note  1. 

61.  .S-^^  United  States  Magistrates,  28  U.S.C.  §§  631-639  (1976  Sl  Supp.  V  1982). 

62.  See.  e.g.,  Benson  v.  M.icMahon.  127  U.S.  457,  460-63  (KS8S):  and  Peroffv.  Hyl- 
ton,  542  F.2d  1247,  1249  (4th  Cir.  1976),  rm.  denied.  429  U.S.  1062  (1977). 

63.  See  Ivancevic  v.  Artukovic,  211  F.2d  565.  566  (9th  Cir),  cert,  denied.  348  U.S. 
818  (1954).  See  also  Note,  United  States  Lxiradition  Procedures,  16  N.Y.L.  I'ORUNt  420, 
441  (1970);  and  cases  cited  in  supra  note  52. 

64.  See.  e.g.,  Benson  v.  MacMahon,  supra  note  62. 
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constitute  a  crime  in  both  the  requesting  country  and  the  United 
States.^'  Finally,  the  court  must  determine  whether  there  is  suffi- 
cient proof  that  an  offense  has  actually  occurred.^''  This  final 
requirement  generally  is  satisfied  by  a  showing  of  "probable  cause" 
to  believe  that  the  accused  committed  the  acts  charged,^''  that  being 
the  standard  for  commitment  for  trial  under  the  Federal  Rules  of 
Criminal  Procedure.^^ 

Because  an  extradition  hearing  is  not  a  plenary  proceeding 
involving  the  guilt  or  innocence  of  the  accused,  wide  latitude  is  given 
with  regard  to  the  production  and  admissibility  of  evidence.  The 
Federal  Rules  of  Evidence  need  not  apply,  and  hearsay  is  admitted 
freely  in  the  form  of  affidavits,  depositions  or  other  pertinent  docu- 
ments,^^ subject  only  to  a  requirement  of  authentication. ''^  The 
requesting  country  need  not  produce  witnesses."" 

The  defendant's  right  to  present  evidence  is  limited  to  that 

65.  Id.;  and  Frcedman  v.  United  States.  437  F.  Supp.  1252,  1263  (N.I).  Ga.  1977). 
See  also  I. A.  Shearer,  Extradition  in  International  Law  137-41  (1971);  and  6  M. 
Whiteman.  Digest  of  International  Law  727,  773-79  (1968). 

66.  See,  e.g.,  Pettit  v.  Walshe,  194  U.S.  205  (1904);  Benson  v.  MacMahon,  supra  note 
62;  O'Brien  v.  Rozinan,  554  F.2d  780  (6th  Cir.  1977);  PerotT  v,  \\^\\ovi.  supra  note  62; 
United  States  e.x  re/.  Rauch  v.  Stockinger,  170  F.  Supp.  506  (Ii.D.N.Y.  1959),  aJJ^d  269 
F.2d  681  (2d  Cir.  1959),  cm.  denied.  361  U.S.  913  (1959);  United  S\.n\t%  e.x  rel.  LoPizzo  v. 
Mathues,  36  F.2d  565  (3rd  Cir.  1929). 

67.  Id.  See  also  Brauch  v.  Raiche,  618  F.2d  843.  847  (1st  Cir.  1980);  Greci  v.  Birknes, 
52  F.2d  956,  958  (1st  Cir.  1976);  Sindona  v.  Grant,  461  F.  Supp.  199,  204  (S.D.N. Y. 
1978);  Application  of  D'Amico,  185  F.  Supp.  925,  927  (S.D.N.Y.  1960),  appeal  dtsr^iissed 
sub  nom.  United  States  ex  rei  D'Amico  v.  Bishopp,  286  F.2d  320  (2d  Cir.  1961),  cert, 
denied,  366  U.S.  963  (1962). 

68.  Fed.  R.  Crim.  P.  5.1(a)  provides: 

Probable  Cause  Finding.  If  from  the  evidence  it  appears  that  there  is  probable 
cause  to  belie\e  that  an  offense  has  been  committed  and  that  the  defendant  com- 
mitted it,  the  federal  magistrate  shall  forthwith  hold  him  to  answer  in  district 
court.  The  finding  of  probable  cause  may  be  based  upon  hearsay  evidence  in 
whole  or  in  part.  The  defendant  may  cross-examine  witnesses  against  him  and 
may  introduce  evidence  in  his  own  behalf  Objections  to  evidence  on  the  ground 
that  it  was  acquired  by  unlawful  means  are  not  properly  made  at  the  preliminary 
examination.  Motions  to  suppress  must  be  made  to  the  trial  court  as  provided  in 
Rule  12. 

69.  See  supra  note  68;  Vollins  v.  Loisel,  259  U.S.  309,  317  (1922);  Bmeham  v.  Brad- 
ley. 241  U.S.  51 1,  517  (1916);  O'Brien  v.  Rozman,  554  F.2d  780  (6th  Cir.  1977);  Savne  v. 
Shipley,  418  F.2d  679,  685  (5th  Cir.  1969),  cert,  denied.  398  U.S.  903  (1970):  and'///  re 
David,  395  F.  Supp.  803,  807  (E.D.  111.  1975). 

70.  See  18  U.S.C.  §  3190  (1976): 

Depositions,  warrants,  or  other  papers  or  copies  thereof  offered  in  evidence  upon 
the  hearing  of  any  extradition  case  shall  be  received  and  admitted  as  evidence  on 
such  hearing  for  all  the  purposes  of  such  hearing  if  they  shall  be  properly  and 
legally  authenticated  so  as  to  entitle  them  to  be  received  for  similar  purpo.scs  by 
the  tribunals  of  tlic  foreign  country  from  which  the  ;iccuscd  party  shall  have 
escaped,  and  the  certificate  of  the  principal  diplomatic  or  consular  officer  of  the 
United  States  resident  in  such  foreign  country  shall  be  proof  that  the  same,  so 
offered,  arc  authenticated  in  the  manner  required. 

71.  Id 
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which  tends  cither  to  explain  the  circumstances  of  the  oHcnsc''^  or  to 
show  that  he  is  not  the  actual  person  sought  by  the  requesting  coun- 
try.''^ The  defendant  may  not  present  evidence  which  is  generally 
exculpatory  or  which  merely  contradicts  or  challenges  the  veracity  of 
the  prosecution's  case,'''*  since  such  evidence  would  have  no  bearing 
on  the  issue  of  probable  cause  and  its  admission  would  transform  the 
proceeding  into  a  trial  on  the  merits. ^^^ 

The  decision  of  the  court  of  extradition  is  final  and  is  not  sub- 
ject to  direct  appeal  to  a  higher  court.''^  Although  there  is  authority 
to  the  effect  that  the  requesting  country  may,  following  an  adverse 
decision,  refile  its  request  before  a  different  trial  court,'''  this  route 
adds  delay,  expense  and  complication  to  the  process,  but  does  not 
bring  the  case  before  a  higher  court  for  the  correction  of  judicial 
errors.''^  As  a  practical  matter,  a  magistrate's  decision  against  extra- 
dition ultimately  may  terminate  the  proceeding  with  no  opportunity 
for  meaningful  review.'^ 


72.  See  Collins  v.  Loiscl,  259  U.S.  309.  315-16  (1922);  Charlton  v.  Kelly.  229  U.S. 
447,  462  (1938);  Application  of  D'Amico,  jv/?/-^  note  67,  at  929-30. 

73.  See  Benson  v.  MacMahon,  ji/ypz-t/  note  62;  and  Whiteman,  jw/'aa  note  65,  at  998- 
99. 

74.  See  Collins  v.  Loisel,  supra  note  72,  at  315-16;  Shapiro  v.  Fcrrandina,  478  F.2d 
894,  900-02  (2d  Cir.  1973),  cert,  disniissed,  414  U.S.  884  (1974);  and  Sindona  v.  Grant, 
supra  note  48,  at  204-05.  In  Collins  the  Court  noted  th.at  to  allow  the  accused  to  present 
exculpatory  evidence; 

would  give  him  the  option  of  insisting  upon  a  full  hearing  and  trial  of  his  case 
here;  and  that  might  compel  the  demanding  government  to  produce  all  its  evi- 
dence here,  both  direct  and  rebutting,  in  order  to  meet  the  defense  thus  gathered 
from  every  quarter.  The  result  would  be  that  the  foreign  government,  though 
entitled  by  the  terms  of  the  treaty  to  the  extradition  of  the  accused  for  the  pur- 
pose of  a  trial  where  the  crime  was  committed,  would  be  compelled  to  go  into  a 
full  trial  on  the  merits  in  a  foreign  country,  under  all  the  disadvantages  of  such  a 
situation,  and  could  not  obtain  extradition  until  after  it  had  procured  a  convic- 
tion of  the  accused  upon  a  full  and  substantial  trial  here.  This  would  be  in  plain 
contravention  of  the  intent  and  meaning  of  the  extradition  treaties. 

259  U.S.  at  316  (quoting  i^omlnre  Wadge,  15  F.  864,  866  (S.D.N.Y.).tf^V,  16  F.  332  (2d 

Cir.  1883)). 

75.  See  Collins  v.  Vo\%z\,  supra  notes  72  and  74;  Charlton  v.  Kelly.  229  U.S.  447,  461 
(1913);  Shapiro  v.  Ferrandina,  478  F.2d  894,  900-02  (2d  Cir.  1973);  Sayne  v.  Shipley,  418 
F.2d  679,  685  (5ih  Cir.  1969);  First  National  City  Bank  of  New  York  v.  Aristequicta.  287 
F.2d  219.  227  (2d  Cir.  1960);  Desmond  v.  Eggers,  18  F.2d  503,  505-06  (9th  Cir.  1927); 
Matter  of  Sindona,  450  F.  Supp.  672,  685-92  (S.D.N.Y.  1978);  Freedman  v.  United 
States,  437  F.  Supp.  1252,  1265  (N.D.  Ga.  1977). 

76.  See  United  States  v.  Mackin.  668  F.2d  122,  125-30  (2d  Cir.  1981). 

77.  See  Id.,  at  128;  Hooker  v.  Klein,  573  F.2d  1360,  1365-66  (9th  Cir.).  cert,  denied. 
439  U.S.  932  (1978);///  re  Gonzalez,  217  F.  Supp.  717,  720  (S.D.N.Y.  1963);  and  F..\ pone 
Schorer,  195  F.  334,  337-38  (E.D.  Wis,  1912).  See  aho  2  M.  Bassiouni  and  V.  Nanda, 
A  Treatise  on  International  Criminal  Law  367-70  (1973). 

78.  See  Collins  v.  Loiscl,  259  U.S.  309  (1922);  Hooker  v.  Klein,  supra  note  77;  ///  re 
Kelly.  26  F.  852  (8th  Cir.  1886);  In  re  Gonzalez,  supra  note  77;  and  E.<  parte  Schorer, 
supra  note  77. 

79.  See  Hearings  on  S.  1639,  supra  note  18,  at  6  (Statement  of  M.  Abbell,  Director, 
Onice  of  International  Aflairs,  Criminal  Division,  Department  of  Justice);  at  10  (state- 
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The  defendant  similarly  is  precluded  from  taking  a  direct 
appeal  from  an  unfavorable  decision,  but  may  seek  collateral  relief 
by  filing  a  petition  for  a  Writ  of  Habeas  Corpus.**"  Although  such 
review  is  limited  more  than  a  direct  appeal  is,^'  it  docs  provide  the 
defendant  with  a  vehicle  for  the  correction  of  error  that  is  unavaila- 
ble to  the  government.  The  denial  of  a  Writ  of  Habeas  Corpus  is 
appealable  to  the  higher  federal  courts:''^ 

If  the  court  ultimately  authorizes  extradition,  the  Department  of 
Slate  must  decide  independently  whether  to  deliver  the  accused  to 
the  requesting  government. '^^  The  Secretary  of  State  does  not  make 
this  decision  until  the  completion  of  all  judicial  proceedings,**-^  but 
has  broad  discretion  to  deny  extradition  based  upon  the  executive's 
view  of  the  facts  and  interpretation  of  the  treaty.*^^  The  Department 
of  State  generally  conducts  a  de  novo  examination  of  the  issues  and 
court  proceedings,  but  is  not  bound  by  the  judicial  record. ^<'  The 
secretary  may  consider  such  additional  factors  as  competing  requests 
from  different  countries,  humanitarian  considerations,  or  public  pol- 
icy with  respect  to  international  relations. ^^ 

This  general  procedure,  although  unnecessarily  circuitous,  may 
be  adequate  to  deal  with  ordinary  cases  of  extradition  for  criminal 
behavior.  Once  the  political  offense  exception  is  raised,  however,  the 
shortcomings  of  the  system  become  apparent. 

B.    The  Political  Offense  Exception 

As  with  the  general  procedure,  the  court  initially  determines  the 
applicability  of  the  political  offense  exception.  If  the  court  decides  in 
favor  of  the  extradition  request,  the  Secretary  of  State  may  then 


ment  of  D.  McGovern,  Deputy  Legal  Advisor,  Department  of  State);  at  33  (statement  of 
W.  Hannay,  attorney  at  law). 

80.  See  28  U.S.C.  §2241  (1976). 

81.  See,  eg.,  Fernandez  v.  Phillips,  268  U.S.  311,  312-13  (1925);  Garcia-Guillcm  v. 
United  States,  450  F.2d  1189,  1191-92  (5th  Cir.  1971).  See  generally  I  J.B.  Moore, 
ExTRAi>iTioN  KHV)  Intfrstate  Ri;NnrrioN  §§  350-358  (1S91). 

82.  See  United  States  v.  Mackin,  668  F.2d  122,  128  (2d  Cir.  1981).  See  generally  J.B. 
Moore,  supra  note  81. 

83.  See  18  U.S.C.  §3186(1976): 

"The  Secretary  of  State  may  order  the  person  committed  under  Sections  3184  or  3185 
of  this  title  to  be  delivered  to  any  auihoriz.ed  agent  of  such  foreign  government  to  be  tried 
for  the  offense  of  which  charged." 

84.  See  4  G.  Hackworth,  Dioist  of  International  Law  §  334  (1944)  (citing  a 
mcmoradum  from  counselor  Anderson  of  the  Department  of  State  to  Secretary  of  State 
Knox,  February  1912,  Department  of  State  tile  211.421167116). 

85.  See  Note,  Executive  Discretion  in  Extradition,  62  Coi.liM.  L.  Ri-.v.  1313,  1323 
(1962);  G.  Hackworth,  J7y/»A<7  note  84,  at  §  334. 

86.  Jd. 

87.  See  Hearings  on  S.  1639.  su/>ra  note  18,  at  133-39  (Department  of  State  Memo- 
randum of  Decision  in  the  case  of  the  Request  by  the  Slate  of  Israel  for  the  Extradition  of 
Ziyad  Abu  Lain). 
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review  the  determination;'**'  however,  if  the  magistrate  determines 
that  the  political  oflcnse  exception  obtains,  then  extradition  is  denied 
and  tlie  requesting  country  is  foreclosed  from  pursuing  an  appeal. ""^ 
Thus,  the  lowest  ranking  olTicer  in  the  federal  judiciary  is  empow- 
ered to  make  a  decision  which  is  binding  upon  the  conduct  of  United 
States  foreign  affairs  and  immune  from  review  by  a  higher  court. 

This  odd  rule  appears  to  have  arisen  virtually  by  accident,**"  but 
it  is  unquestionably  the  current  law  in  the  United  States.*^'  The  ori- 
gin of  the  rule  of  non-appealability  lies  in  the  relationship  between 
extradition  and  domestic  criminal  procedure.  Extradition  proceed- 
ings are  preliminary  in  nature  and  are  analogous  to  the  preliminary 
hearing  in  a  criminal  case.^^  since  the  general  standard  of  proof  is 
only  "probable  cause,"  the  ruling  is  not  deemed  a  final  one  and  is 
not  given  the  effect  q>{  res  judicata. "^^  Consequently,  although  the 
requesting  government  is  free  to  refile  its  complaint  before  a  differ- 
ent magistrate,  no  appeal  may  be  taken.  This  approach  corresponds 
directly  to  the  Federal  Rules  of  Criminal  Procedure,^''  and  it  is  cer- 
tainly adequate  to  deal  with  the  "criminal  law"  aspects  of  extradition 
which  are  preliminary  to  the  ultimate  trial  on  guilt  or  innocence. 

The  magistrate's  ruling  on  the  political  offense  exception,  how- 
ever, is  the  ultimate  decision  on  that  issue.   The  magistrate  makes 

88.  See  generally  United  States  v.  Mackin.  668  F.2d  122  (2d  Cir.  1981). 

89.  After  careful  review  of  the  legislative  and  judicial  history  of  current  United 
States  extradition  law,  Judge  Friendly  concluded,  'Ve  think  it  clear  that  no  appeal  lies 
under  28  U.S.C.  §  1291  from  the  Magistrate's  decision  here."  United  States  v.  Mackin, 
supra  note  88,  at  130. 

90.  The  non-appealability  of  orders  granting  or  denying  extradition  requests  is  gen- 
erally believed  to  have  originated  with  In  re  Metzger,  46  U.S.  (5  How.)  176  (1847).  The 
case  was  decided  by  a  district  judge  in  his  chambers,  and  it  was  held  that  the  law  made 
no  provision  for  review  of  the  special  authority  exercised  by  a  judge,  not  sitting  in  court. 
Subsequently,  a  new  extradition  law  was  passed,  that  law  was  the  predecessor  to  the 
current  extradition  law  of  the  United  States.  Neither  the  new  law  nor  its  legislative  his- 
tory, however,  shows  any  intention  to  alter  the  Metzger  decision  with  respect  to  review- 
ability, and  the  doctrine  of  non-appealability  of  judicial  extradition  decision  became 
entrenched  in  United  States  law.  See  United  States  v.  Mackin,  j-///7/-(7  note  88,  at  125. 

91.  See  supra  note  60  and  accompanying  text.  But  see  supra  notes  76-82  and  accom- 
panying text  (the  defendant  may  file  a  petition  for  Writ  of  Habeas  Corpus  and  the 
requesting  state  may  refile  its  request  before  a  different  court). 

92.  See  Charlton  v.  Kelly,  229  U.S.  447  (1913);  and  Benson  v.  MacMahon,  127  U.S. 
457  (1888). 

93.  See  Collins  v.  Loisel,  259  U.S.  309  (1922);  United  States  v.  Mackin,  supra  note 
88.  at  128;  Hooker  v.  Klein,  573  F.2d  1360,  1366-68  (9th  Cir.),  cert,  denied.  439  U.S.  932 
(1978);  Jn  re  Gonzalez,  217  F.  Supp.  717  (S.D.N.Y.  1963);  and  Ex  parte  Schorer.  195  F. 
334  (E.D.  Wis.  1912). 

94.  Fed  R.  Crini.  P.  5.1(6)  provides: 

Discharge  of  Defendant:  If  from  the  evidence  it  appears  that  there  is  no  prob- 
able cau.se  to  believe  that  an  OlTcnse  has  been  committed  or  tli.U  the  defendant 
committed  it,  the  federal  magistrate  shall  dismiss  the  complaint  and  discharge 
the  defendant.  The  discharge  of  the  defendant  shall  not  preclude  the  govern- 
ment from  instituting  a  subsequent  prosecution  for  the  same  olfen-se. 
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findings  of  fact  and  conclusions  of  law  which  are  not  preliminary  to 
those  of  any  other  forum;  the  standard  of  proof  employed  is  at  least 
the  "preponderance  of  the  evidence"  test  rather  than  merely  a  prob- 
able cause  standard.''^  The  magistrate's  hearing  on  the  political 
offense  exception  is  nothing  less  than  a  full-scale  trial  on  that  issue. 
The  decision  is  non-appealable  only  because  of  its  role  in  the  extra- 
dition process,  but  the  policy  reasons  precluding  the  appeal  of  pre- 
liminary evidentiary  fmdings  simply  do  not  apply  to  the  political 
offense  question.  It  can  only  be  seen  as  a  historical  accident  that  the 
two  aspects  of  extradition — proof  of  the  crime  versus  the  political 
nature  of  the  offense — have  not  been  separated  procedurally  so  as  to 
allow  direct  appeal  of  the  political  offense  decision. "^^^ 

The  difficulty  created  by  the  lack  of  appellate  review  is  com- 
pounded by  the  inadequate  substantive  and  procedural  guidelines 
available  to  federal  magistrates.  The  United  States  cases  apply  the 
outmoded  "incidence  test"  as  the  substantive  rule  governing  the 
political  offense  exception.^''  In  addition,  the  current  law  defines 
neither  the  party  on  whom  the  burden  of  proof  rests  nor  what  stan- 
dard of  proof  that  must  be  met  in  order  for  the  party  with  the  burden 
to  prevail. 

The  "incidence  test,"  first  enunciated  in  1891  in  the  British  case 
In  re  Castioni^^  provides  that  a  crime  is  not  subject  to  extradition  if 
it  was  committed  in  furtherance  of  a  political  rising  or  disturbance.'''^ 
This  emphasis  on  the  existence  of  a  rising  or  rebellion  has  resulted  in 
a  rule  which  is  both  under-inclusive  and  over-inclusive.   The  tradi- 


95.  See  Lubet  and  Czaczkes,  The  Role  of  the  American  Judiciary  in  the  Extradition  of 
Political  Terrorists.  71  J.  Crim.  L.  &  Criminology  193,  208-09  (19S0).   See  also  hi  re 
Gonzalez.  217  F.  Supp.  717.  719-20  (S.D.N. Y.  1963);  and //;  At-  Abu  Eain,  .Magis.  No.  79 
M  175,  at  19-21  (N.D.  111.,  opinion  filed  Dec.  18,  1979),  cert,  denied,  454  U.S.  894  (1981). 

96.  In  United  States  v.  Mackin,  j-.v/?/-,?  note  88,  at  129,  the  United  States  government 
sought  to  appeal  the  Magistrate's  decision,  which  held  that  Mackin's  offense  was  of  a 
political  nature  and  ihereibre  non-extraditable.  The  court  rejected  the  contention  of  the 
government,  noting  that  "when  Congress  has  desired  to  permit  an  appeal  from  a  decision 
of  a  magistr.ite  directly  to  a  court  of  appeals,  it  has  said  so." 

97.  See.  e.g.,  Orrelas  v.  Ruiz,  161  U.S.  502,  509  (1896);  Abu  Eain  v.  Wilkes,  641  I".2d 
504,  518-23  (7ih  Cir.  1981),  cert,  denied.  454  U.S.  894  (1981);  United  States  v.  Mackin. 
siipra  note  88,  at  130-37;  Peroff  v.  Hylton,  542  F.2d  1247,  1249  (4th  Cir.  1976),  cert, 
denied.  429  U.S.  1062  (1977);  Garcia-Guillem  v.  United  States,  450  F.2d  1 189,  1 192  (5th 
Cir.  1971);  Jiminez  v.  Aristcquieta,  311  F.2d  547,  558-60  (1962).  off d per  curiam  sub  nonu 
Jimincz  v.  Hixon,  314  F.2d  654  (5th  Q\x),cert.  denied.  373  U.S.  914  (1963);  United  States 
ex  rel.  Kaiadzole  v.  Artukovic,  170  F.  Supp.  459.  460-61  (S.D.  F'la.  1959);  In  re  F/cta.  62 
F.  972,  997-1004  (N.D.  Cal.  1894);  and  //;  re  McMullen,  No.  3-78-1899  M.G.  (N.D.  Cal., 
memorandum  decision  filed  May  II,  1979). 

98.  [1891]  1  Q.B.  149.  See  supra  notes  25-26  and  accompanying  text. 

99.  Sir  Cliarlcs  Russell,  Q.C".,  adopted  the  dcliniiion  suggcsiod  hv  John  Stuart  Ntill: 
An  offense  of  a  political  character  is  "[a]ny  olfcnsc  commuted  in  the  course  of  or  further- 
ing of  civil  war,  insurrection,  or  political  commotions,"  //;  A<' Casiioni,  [1S91]  1  Q.B.  149. 
153  (as  quoted  in  F.  Clakki;.  A  Tri.atisi-;  on  tiii;  Law  oi"  Fxikadiiion  Appendix, 
CCIX  (3rd  cd.  1886)). 
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tional  test  is  under-inclusive  in  that  it  appears  to  exclude  from  pro- 
tection all  political  offenses  which  were  not  part  of  a  general  rising  or 
rebellion.  The  over-inclusive  aspect  of  the  test  is  that  it  lays  the 
framework  for  the  claim  that  all  acts  committed  during  times  of 
political  disorder,  without  regard  to  the  character  or  victim  of  the 
crime,  should  be  insulated  from  extradition."^' 

The  mechanical  application  of  the  Castioni  test  has  led  to  results 
which  commentators  have  called  cruel  and  insane.'"'  In  the  mid- 
1950's  the  Yugoslavian  government  sought  the  extradition  of 
Andrija  Arlukovic,  the  former  minister  of  internal  aflairs  in  the  pro- 
Nazi  government  of  Croatia  during  World  War  II,  on  the  charge 
that  he  had  ordered  the  murder  of  200,000  inmates  of  Yugoslavian 
concentration  camps. '°2  The  indictment  specifically  accused 
Artukovic  of  issuing  "orders  based  on  criminal  motives,  hatred,  and 
the  desire  for  power  to  members  of  bands  ...  to  carry  out  mass 
slaughters  of  the  peaceful  civilian  population." 'o^  Three  separate 
federal  courts,  however,  determined  the  offenses  charged  to  be 
"poHtical"  on  the  ground  that  they  had  occurred  during  the  German 
invasion  of  Yugoslavia  and  the  subsequent  establishment  of  the 
short-hved  independent  government  of  Croatia.'^  The  courts  spe- 
cifically declined  to  rule  that  war  crimes  against  civilians  were 
beyond  the  purview  of  the  Castioni  test,'"^  simply  because  the 
offenses  were  committed  in  the  course  of  a  struggle  for  political 
power. '°^ 

A  similar  analysis  recently  led  a  United  States  magistrate  to 
conclude  that  "[e]ven  though  the  offense  be  deplorable  and  heinous, 
the  criminal  actor  will  be  excluded  from  [extradition]  if  the  crime  is 
committed  under  these  pre-requisites."'*^^  Thus,  the  Castioni  test, 
carried  to  its  "insane  but  logical"  end,'°^  would  appear  to  protect 
terrorists  from  extradition.    Such  a  result  virtually  is  unavoidable 

100.  See  Lubct  and  Czaczkes,  supra  note  95,  at  201-06. 

101.  See  Hearings  ort  S.  J 639,  supra  note  18,  at  40  (statement  of  W.  Hannay,  attorney 
at  law)  ("absurdity  and  ultimate  cruelty  of  applying"  the  Castioni  test). 

102.  See  Artukovic  v.  Boyle,  140  F.  Supp.'245  (S.D.  Cal.  1956),  ajfd  sub  nom. 
Karadzole  v.  Artukovic,  242  F.2d  198  (9th  Cir.  1957),  rev'd per  curiam,  355  U.S.  393 
(1958),  decision  on  remand  sub  nam.  United  States  ex  rcl.  Karadzole  v.  Artukovic,  170  F. 
Supp.  383  (S.D.  Cal.  1959). 

103.  24  F.2d  at  204.  The  events  took  place  in  1941  and  1942  when  Yugoslavia  was 
occupied  by  German  and  Italian  troops.  Id. 

104.  140  F.  Supp,  at  246-47;  247  F.2d  at  204-05;  and  170  F   Supp.  at  392-94. 

105.  140  F.  Supp  at  246-47;  247  F.2d  at  2a4-05;  and  170  F.  Supp.  at  392-94. 

106.  170  F.  Supp.  at  393. 

107.  In  re  McMullcn,  No.  3-78- 1899  M.Ci.  (N.D.  Cal.,  memorandum  decision  filed 
May  11,  {919),  reprinted  in  //earinys  on  S.  1639,  supra- woKo.  18.  at  294. 

lOS.  See  Hearings  on  S.  J63').  supra  note  18,  at  55-56  (statement  of  W.  Hannay,  attor- 
ney at  law)  (The  Ca.stioni  test  "more  often  leads  courts  away  from  the  right  result  than 
towards  it."). 
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when  the  courts  apply  a  test  that  focuses  on  the  context  of  the  crime 
as  opposed  to  the  content  of  the  act.  The  British  courts  doubtless 
recognized  this  problem,  as  they  have  departed  from  the  Castioni  test 
to  the  point  of  virtual  abandonment."^  Unfortunately,  the  courts  of 
the  United  States,  in  the  absence  of  guiding  legislation,  have  failed 
to  keep  pace  with  the  realities  of  the  modern  world  in  the  substantive 
development  of  the  political  offense  doctrine.'"^ 

The  Castioni  test,  despite  its  inadequacies  and  pitfalls,  is  none- 
theless an  accepted  rule  of  law  which  is  capable  of  analysis  and 
application;  it  is  useful  as  a  benchmark  for  courts  to  guide  their  sub- 
stantive understanding  of  the  political  offense  exception.  No  such 
benchmark  exists,  however,  with  regard  to  the  procedure  for  consid- 
ering the  exception.  There  is  no  statutory  treatment  of  the  issue,  and 
the  courts  have  not  developed  a  uniform  process  to  govern  the  man- 
ner in  which  the  pohtical  offense  exception  may  be  raised,  or  the 
standard  under  which  it  is  to  be  determined.'" 

The  procedural  concept  of  burden  of  proof  may  be  divided  into 
three  components:  burden  of  production,  burden  of  persuasion,  and 
standard  of  proof. "^  The  allocation  of  the  burden  of  production 
controls  which  party  is  obliged  to  present  evidence  first  ow  a  given 
point  of  law,'"  and  the  assignment  of  the  burden  of  persuasion 
determines  which  party  ultimately  must  convince  the  trier  of  fact."'' 
Finally,  the  standard  of  proof  sets  the  level  of  certainty  which  must 
be  met  met  in  order  for  the  party  with  the  ultimate  burden  to 
prevail."^ 

In  criminal  cases,  the  general  rule  is  that  the  defendant  bears  the 


109.  Id.  at  55  ("England  docs  little  more  than  pay  lip  service  to  the  Castioni  rule."). 
For  example,  in  1954  the  British  courts  applied  the  political  offense  exception  in  the 
absence  of  a  political  disturbance  in  the  requesting  country.  Seven  crew  members  of  a 
Polish  fishing  trawler  who  had  taken  control  of  their  boat  from  a  communist  crew  in 
international  waters  were  granted  asylum.  Regina  v.  Governor  of  Brixton  Prison,  ex 
parte  Kolczynski.  (1955]  1  Q.B.  540  ('l954). 

1 10.  In  Abu  Eain  v.  Wilkes.  641  F.2d  504,  519-21  (7th  Cir.  1981),  cert,  denied,  454  U.S. 
894  (1981),  the  court  held  that  the  killing  and  maiming  of  children  in  a  crowded  Israeli 
marketplace  could  not  be  considered  a  political  offense,  but  the  court  based  the  holding, 
at  least  in  part,  on  the  ground  that  the  evidence  had  failed  to  show  "a  direct  tic  between 
the  (Palestine  Liberation  Organization)  and  the  specific  violence  alleged.  Id.  at  520. 
Though  the  court  arrived  at  the  praiseworthy  conclusion  that  "the  indiscriminate  bomb- 
ing of  a  civilian  populace  is  not  recognized  as  a  protected  political  act,"  id.  at  521,  the 
court  nevertheless  felt  contrained  to  mold  its  analysis  to  the  limitations  imposed  by  the 
Castioni  rule.  }d.  at  519-21. 

ill.    See  generally  Lubcl  and  Czaczkes,  jf//^/-^  note  95,  at  206-10. 

112.  See  pcnerallv  Allen,  Presumptinn.s,  Inferences  and  liiirden  of  Proof  in  Federal  Civil 
Actions.  76  Nw.  U'L.  Ruv.  892.  895-901  (1982). 

113.  Id  at  895. 

114.  Id 

115.  Id 
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burden  of  production  for  any  afTirmative  defense."^'  Some  United 
Slates  courts,  however,  have  required  the  requesting  country  to 
establish  in  the  initial  requisition  that  the  offense  charged  was  not 
political."''  Furthermore,  even  those  courts  holding  that  the  initial 
burden  is  on  the  defendant  have  disagreed  as  to  the  quantum  of  evi- 
dence that  is  necessary  to  satisfy  the  burden  of  production.  Some 
courts  have  required  substantial  expert  testimony  concerning  the 
surrounding  political  situation,"^  while  others  have  required  only 
the  assertion  of  the  defense."'' 

The  cases  show  a  similar  confusion  concerning  the  burden  of 
persuasion.  In  Ramos  v.  Diaz,^^^  for  example,  the  court  held  that 
"when  evidence  oflered  before  the  Court  tends  to  show  that  the 
offenses  charged  against  the  accused  are  o{  a  pohtical  character,  the 
burden  rests  on  the  demanding  government  to  prove  to  the  con- 
trary."'^' This  is  clearly  a  defense- oriented  approach,  as  the  "tend- 
ing to  show"  standard  would  require  the  requesting  country,  in 


116.  See,  e.g..  Fed.  R.  Crim.  P.  12. 

117.  This  approach  was  adopted  by  both  the  district  court  and  the  court  of  appeals  in 
Artukovic  V.  Boyle,  140  F.  Supp.  245  (S.D.  Cal.  1956),  ajf^d  sith  nom.  Karadzole  v. 
Artukovic,  247  F.2d  198  (9th  Cir.  \951),siipra  note  102.  The  Supreme  Court  ultimately 
rejected  the  approach  in  reversing  per  curiam,  355  U.S.  393  (1958). 

118.  See.  e.g.,  Jn  re  Abu  Eain,  Magis.  No.  79  M  175  W.D.  111.,  (opinion  filed  Dec.  18, 
1979),  afpd sub  nom.  Abu  Eain  v.  Wilkes,  641  F.2d  504  (7th  Cir.  1981),  cert,  denied.  454 
U.S.  894  (1981).  The  magistrate's  opinion  is  reprinted  in  the  Brief  for  Appellant  at 
Appendix  G,  Abu  Eain  v.  Wilkes,  641  F.2d  504  (7ih  Cir.  1981). 

119.  The  court  in  Ramos  v.  Diaz,  179  F.  Supp.  459,  463  (S.D.  Fla.  1959),  followed  the 
approach  that  requires  only  the  assertion  of  the  defense:  ".American  authority  indicates 
clearly  that  when  evidence  offered  before  the  Coun  tend.s  to  show  that  the  offenses 
charged  against  the  accused  are  of  a  political  character,  the  burden  rests  upon  the 
demanding  government  to  prove  the  contrary."  Id.  (citing  2  CC.  Hyde,  Intcrnational 
Law  Chiefly  as  Interpreted  and  Applied  by  the  United  States  1025  (1951)).  The 
court  apparently  shifted  the  burden  to  the  requesting  country  based  on  the  testimony  of 
the  defendants  relating  to  their  membership  in  a  revolutionary  movement  at  the  time  of 
the  alleged  crime. 

The  only  major  juristic  dialogue  on  the  issue  of  burden  of  proof  occurred  before  the 
American  Society  of  International  Law  in  1909.  1909  Proc.  Am.  Soc'y  Int'l  L.  95-165. 
Two  experts  on  extradition  reached  opposite  conclusions  based  on  policy  considerations. 
J.R.  Clark,  Jr.,  a  solicitor  with  the  Department  of  State,  argued  that  the  accused  bore  the 
burden  of  raising  and  proving  the  political  offense  defense  by  a  preponderance  of  the 
evidence.  His  opinion  was  based  on  general  principles  involved  in  the  pleading  of  juris- 
dictional issues  and  the  fact  that  the  defense  ran  to  the  juri.sdiction  of  the  court  in  a 
habeas  corpus  proceedings.  Id.  at  95-124.  On  the  other  hand,  J.  W.  Mack,  a  practitioner, 
argued  that  raising  the  political  offense  exception  went  to  the  ments  of  the  extradition 
request,  and  once  raised  by  the  introduction  of  some  evidence  by  the  accused,  the  burden 
shifted  to  the  requesting  country  to  show  that  the  act  was  a  common  crime  by  some 
unspecified  standard  uf  proof  Thus,  it  was  Mack's  position,  at  that  lime,  that  the  under- 
lying policy  of  the  political  offense  exception,  namely,  the  promotion  t>f  political  change, 
required  that  special  protection  be  afforded  to  anyone  claiming  to  fall  under  the  excep- 
tion, as  long  as  some  political  rationale  could  be  applied  under  domestic  law.  Id.  at  144- 
65. 

120.  179  F.  Supp.  459  (S.D.  Fla.  1959). 

121.  Jd.  at  463.  See  supra  note  119. 
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almost  every  case,  to  disprove  tlie  political  nature  of  any  charged 
oflensc,  presumably  by  at  least  a  preponderance  of  the  evidence. '-^ 

More  recently,  the  court  in  Abu  Iiain  v.  Wilkes  held  that  the 
burden  of  persuasion  rested  on  the  defense  to  establish  facts  that 
brought  the  specific  crime  within  the  ambit  of  the  political  offense 
exception. '^^  To  meet  this  burden,  the  defendant  would  have  to 
adduce  evidence  showing  a  "direct  link  between  the  perpetrator,  a 
political  organization's  political  goals  and  the  specific  act."'-'' 
Although  this  decision  represents  the  modern  trend, '^^  the  courts 
have  been  far  from  unanimous  in  adopting  a  clear  rule  governing  the 
burden  of  persuasion. '2^ 

Finally,  questions  regarding  the  applicable  standard  of  proof 
have  received  scant  attention.  Those  decisions  that  have  addressed 
the  issue  generally  have  utilized  the  "preponderance  of  the  evi- 
dence" standard,'^''  but  most  courts  have  issued  their  nilings  without 
discussing  the  standard  of  proof.'^^ 


122.  See  Ramos  v.  Diaz,  sitpra  notes  119-21,  at  463.  The  requesting  country  in  an 
extradition  hearing  only  bears  the  burden  of  showing  probable  cause,  as  the  ultimate 
issue  of  guilt  or  innocence  is  not  under  consideration  by  the  extr;iditing  court.  See  sxipra 
notes  66-67  and  accompanying  text.  At  the  same  lime,  however,  the  coua  docs  resolve 
the  merits  of  the  political  offense  exception  issue.  In  order  for  the  court  lo  reacli  a  deci- 
sion, one  party  or  the  other  must  establish  its  case  by  the  greater  weight  of  the  evidence. 

See  also  In  re  Abu  Eain.  supra  note  118.  In  his  habeas  corpus  brief  to  the  Seventh 
Circuit,  Abu  Eain  argued  that  he  had  met  the  "tending  to  show"  standard  by  presenting 
evidence  of  the  general  tactics  of  the  Palestine  Liberation  Organi.'.ation.  He  had  offered 
evidence  at  trial  that  bombings  directed  as  Israeli  civilians  were  "typical  and  common" 
undertakings  of  the  P.L.O.,  but  he  did  not  testify  himself  and  he  did  not  offer  any  evi- 
dence concerning  the  motivation  behind  the  specific  bombing  with  which  he  was 
charged.  Brief  for  Appellant  at  25-29,  Abu  Eain  v.  Wilkes,  641  F.2d  504  (7th  Cir.  1981). 
On  this  basis  Abu  Eain  argued  that  the  requesting  state  was  required  to  disprove  that  the 
charged  murders  were  political  crimes.  Id.  at  29. 

123.  641  F.2d  504,  520-21  (7th  Cir.  1981). 

124.  Id.  at  521. 

125.  See  In  re  Mackin,  No.  80  Cr.  Misc.  1,  45-46  (S.D.N.Y.,  opinion  filed  August  13), 
afTd.  United  States  v.  Mackin,  668  F.2d  122  (2d  Cir.  1981).  The  magistrate's  opinion  is 
reprinted  in  Hearings  on  S.  J 639,  supra  note  18,  at  140. 

126.  Id.  See  also  In  re  Abu  Eain,  supra  note  1 1 8;  and  In  re  McMuilcn,  No.  3-78-1899 
M.G.  (N.D.  Cal.,  memorandum  decision  filed  May  11,  1979). 

127.  See,  e.g..  In  re  Mackin,  .mpra  note  125,  at  45-46. 

128.  The  magistrate  noted  in  In  re  Mackin, /V/,  that  neither  Abu  Eain  v.  Wilkes.  .j-w/;w 
note  123,  nor  In  re  McMullen,  supra  note  126,  is  helpful  in  establishing  the  requisite 
burden  and  standard  of  proof  The  Abu  Eain  court,  while  requiring  the  defendant  to 
show  a  link  between  the  act  charged  and  the  political  objective,  did  not  explicitly  over 
rule  tlie  "tends  lo  show"  standard  enunciated  in  Ramos  v.  Diaz,  179  F.  Supp.  45<^,  46;i 
(S.D.  Fla.  1959). 

The  McMullen  court  also  complicated  the  issue  by  articulating  two  different  standards 
of  proof  The  court  found  that  the  rcspondenl  had  met  its  burden  uf  establishinf  each 
element  of  the  political  offense  exception,  then  concluded  that  this  govern nient  had  failed 
to  meet  its  burden  of  presenting  contradicting  evidence.  This  would  seem  to  indicate  that 
a  defendant  only  need  introduce  evidence  which  "lends  to  show"  the  political  nature  ot 
the  Clime  for  the  burden  to  shift  to  the  government.  //;  re  McMullen,  supra  note  126,  at  5. 
In  tl>c  following  paragraph  the  court  implied  that  the  applicability  of  the  political  exccp- 
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The  foregoing  overview  of  the  process  for  determining  the 
extradition  question  in  the  United  States  illustrates  the  need  for  a 
clear  legislative  response  to  the  present  inadequacies  in  the  substan- 
tive and  procedural  law.'^'J  The  following  section  analyzes  the  pro- 
posed responses  to  the  problems  and  recommends  an  extradition 
process  that  preserves  the  strengths  of  United  States  tradition  and 
satisfies  the  requirements  of  the  contemporary  environm'ent. 

Ill 

EXTRADITION  REFORM 

The  call  for  statutory  reform  of  the  extradition  law  of  the 
United  States  has  met  with  no  dissent.  Academics,  practitioners, 
government  officers  and  other  interested  observers  agree  that  the 
entire  extradition  process  must  be  reformed  both  for  the  benefit  of 
the  govermnent,  future  defendants,  and  the  vitality  of  the  political 
ofiTense  exception. '^°  The  commentators  are  nearly  unanimous  on 
the  need  for  several  technical  changes  in  the  law.  Thus,  it  is  nearly 
certain  that  any  legislative  reform  will  abolish  the  rule  of  non- 
appealability.'-*'  In  the  future,  both  the  defendant  and  the  prosecu- 
tion will  be  able  to  appeal  decisions  directly.  It  also  appears  that 
extradition  hearings  will  be  held  exclusively  in  the  federal  courts, 
and  that  at  least  important  cases  will  be  removed  from  the  magis- 
trates to  full  district  court  judges. '^^ 

The  consideration  of  the  political  offense  exception,  however, 
has  stirred  considerable  controversy.  The  proposed  changes  in  the 
treatment  of  the  exception  raise  three  principal  questions:  (1)  How 
shall  "political  oflense"  be  defined;  (2)  How  shall  the  burden  of 
proof  be  allocated;  and  (3)  Should  the  political  ofi'ense  determination 


(ion  must  be  established  by  a  preponderance  of  evidence.  Id.  at  6.  See  also,  Abu  Eain  v. 
Wilkes,  J7/^9A<7  note  123  at  520. 

129.  Sec  also  supra  notes  31-50  and  accompanying  text  (citing  executive  disapproval 
of  recent  extradition  proceedings  as  impetus  for  reform). 

130.  Sec  J/eari/igs  on  S.  1639,  supra  note  18,  at  20  (statement  of  M.C.  Bassiouri,  pro- 
fessor, School  of  Law.  De  Paul  University);  at  69  (statement  of  W.M.  Goodman,  attorney 
at  law);  at  86  (statement  of  R.T.  Capulong,  chairperson  of  the  Human  Rights  Committee 
of  the  Philippine-American  Lawyers  Association  of  New  York,  dated  FJoc.  5,  1981);  at  4 
(statement  of  M.  Abbell,  director.  Office  of  International  Affairs,  Criminal  Division, 
Department  of  Ju.stice);  and  at  89  (statement  of  the  .\merican  Civil  Liberties  Union, 
Letter  dated  Dec.  8,  1981). 

131.  The  three  versions  of  extradition  reform  under  legislative  consideration  arc:  H.R. 
6046,  97lh  Cong.,  2d  Se.ss.  (1982);  S.  1940,  97th  Cong.,  2d  Sess.  (1982);  and  S.  1639,  97th 
Cong.,  1st  Sess  (1981).  See  also  127  Cong.  Riic.  S9960-S9961,  §3195  (daily  ed.  Sept. 
18,  1981);  S.  Rlp.  No.  475,  97th  Cong.,  2d  Scs.s.  21,  §  3195  (1982);  and  H.R.  Ri;i'.  No. 
627,  97th  Cong..  2d  Se.ss.  28  §  3195  (1982). 

132.  See  S.  Rui>.  No.  475,  97th  Cong.,  2d  Sess.  16-7,  §  3192  (1982);  and  H.R.  Ri:i'.  No. 
637,  97th  Cong.,  2d  Sess.  7-12  (1982). 
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be  removed  from  the  courts?"^  Although  the  abolition  of  the  judi- 
cial role  has  been  the  most  controversial  proposal  of  the  three,  the 
definitional  and  procedural  questions  may  prove  to  be  equally 
important  in  the  long  run.  Furthermore,  the  satisfactory  resolution 
of  the  definitional  and  procedural  problems  in  the  law  could  be 
determinative  of  congressional  willingness  to  leave  the  political 
offense  question  in  the  hands  of  the  judiciary. 

A.     The  Definition  of  a  Political  Offense 

The  extradition  reform  bills  presented  to  Congress  define  polit- 
ical offenses  by  exclu.sion.'^'*  These  definitions  follow  identical  pat- 
terns and  state  that  an  offense  of  a  political  character  "normally" '-"^^ 
does  not  include: 

(A)  an  offense  within  the  scope  of  the  Convention  for  the  Suppression  of 
Unlawful  Seizure  of  Aircraft,  signed  at  The  Hague  on  December  16,  1970; 

(B)  an  offense  within  the  scope  of  the  Convention  for  the  Suppression  of 
Unlawful  Acts  against  the  Safety  of  Civil  .Aviation,  signed  at  Montreal  on 
September  23,  1971; 

(C)  a  serious  offense  involving  an  attack  against  the  life,  physical  integrity, 
or  liberty  or  internationally  protected  persons  (as  dclined  m  section  1 1 16  of 
this  title),  including  diplomatic  agents; 

(D)  an  offense  with  respect  to  which  a  treaty  obligates  the  Urited  Slates  to 
either  extradite  or  prosecute  a  person  accused  of  the  offense; 

(E)  an  offense  that  consists  of  homicide,  assault  with  intent  to  commit  seri- 
ous bodily  injury,  rape,  kidnapping,  the  taking  of  a  hostage,  or  serious 
unlawful  detention; 

(F)  an  offense  involving  the  use  of  a  firearm  (as  such  term  is  defined  in 
section  921  of  this  title)  if  such  use  endangers  a  person  other  than  the 
offender, 

(G)  an  offense  that  consists  of  the  manufacture,  importation,  distribution, 
or  sale  of  narcotics  or  dangerous  drugs;  or 


133.  See  S.  1639,  97th  Cong.,  1st  Sess.  §§  3194,  3196  (1981);  S.  1940,  97th  Cong.,  2d 
Sess.  §§3194,  3196  (1982);  and  H.R.  6046,  97ih  Cong.,  2d  Sess.  §§3194,  3196,  3199 
(1982). 

134.  S.  1639,  jw/7r,7  note  133,  does  not  contain  a  definition,  because,  under  the  bill,  the 
determination  of  the  political  offense  exception  would  not  be  made  by  the  courts.  S. 
1940,  j-i//7/-(7  note  133,  defines  political  offenses  by  c\clu.';ion  in  §  3194(e).  H.R.  6046, 
supra  note  113,  defines  political  offenses  by  exclusion  in  §  3194(c)(2).  Sec  infra  notes 
135-36  and  accompanying  text. 

135.  The  langu.'ige  in  each  proposed  definition  varies  only  in  minor  aspects.  Prior  to 
amendment,  S.  1 940,  j/z/ra  note  133,  jirovided  the  cxclusion.s  quutcd  in  the  text  accompa- 
nying//y>-a  note  136.  Amended  S.1940  §  3194(e)  contains  two  sub.sections;  (1)  subsection 
one  states  that  "a  political  oll'cn.sc  does  not  include"  previsions  A.  R,  C,  D,  and  G  in  text 
accompanying ////-<•/  note  136;  (2)  subsection  two  stales  that  "a  political  o;Teii.se,  except  in 
extraordinary  circumstances,  does  not  include"  provisions  E  and  F  in  text  accompanying 
infra  note  136.  Both  subsections  inchKic  a  j)rovision  .'imilar  to  H  in  the  text  accompany- 
ing/>y?^7  note  136.  The  amended  version  of  S.1940,  unlike  the  other  propo.sed  defini- 
tions, does  not  slate  that  an  offense  of  a  political  character  "normally"  docs  not  include 
the  particular  crimes  in  provisions  A,  B,  C,  D,  and  G  in  text  accompanying  infra  note 
136.  H.R.  6046,  supra  note  133,  u.ses  llic  language  "except  in  exlraordinar)'  circum- 
stances" in  lieu  of  "normally." 
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(}\)  an  altcmpt  or  conspiracy  to  commit  an  ofTensc  dcscribctJ-+n  clauses  (A) 
through  (G)  of  this  subparagr;iph,  or  participation  as  an  accomplice  of  a  per- 
son who  commits,  attempts,  or  conspires  to  commit  such  an  oli'ense.'^'' 

The  reticence  of  the  bills  to  define  the  term  political  offense  in  a 
comprehensive  manner  indicates  that  the  drafters  recognized  the 
impossibility  inherent  in  that  task.  In  an  area  as  volatile  and  diverse 
as  international  violence  there  can  be  no  single  test  or  rule  which 
meaningfully  and  reliably  defines  a  "political  offense."  It  is  po.ssible 
to  define  what  a  political  offense  is  not,  however,  through  the  process 
of  excluding  that  conduct  which  is  unacceptable,  regardless  of  its 
motivation  or  context.'^'' 

The  first  four  proposed  exclusions  essentially  codify  existing 
obligations  under  a  variety  of  international  conventions.'^^  These 
exclusions  represent  a  strong  international  consensus  that  crimes 
such  as  aircraft  hijacking,'-'*'*  hostage  taking,'''"  and  attacks  on  diplo- 
mats''*' cannot  be  shielded  from  prosecution.  This  approach,  which 
also  was  taken  in  the  1977  European  Convention  on  The  Suppres- 
sion of  Terrorism, '''^  avoids  the  overinclusiveness  of  the  Castioni 


136.  See  S.  Ri-p.  No.  331,  97ih  Cong.,  2d  Se.ss.  36  (1982).  For  the  minor  changes  in 
the  amended  version  of  S.I940,  J/.^''/-a  note  133,  jr^  S.  Rrr.  No.  475,  97iii  Cong.,  2d  Se.ss. 
19-20  (1982).  For  the  similar  language  m  H.R.  6046,  j///7/-<7  note  X'hl.see  M.R.  Rep.  No. 
627,  97th  Cong.,  2d  Sess.  48-49  (1982). 

137.  See  Hearings  on  S.  1639,  supra  note  18,  at  57  (statement  of  W.  Hannay,  attorney 
at  law).  On  definitions  by  exclusion  see  Summers,  The  General  Duty  of  Good  Faith — Its 
Recognition  and  Conceptualization.  67  CoRNLi.L  L.  Ri;v.  810,  818-20  (1982);  and  Sum- 
mers, "Good  Faith'  in  General  Contract  Law  and  the  Sales  Provisions  of  the  Uniform  Com- 
mercial Code,  54  Va.  L.  Rbv.  195  (explains  the  use  of  "excluder"  conceptualizations,  and 
applies  that  analysis  to  a  defense  of  the  definition  of  "good  faith"  by  exclusion  in  general 
contract  law  and  the  Unilorm  Commercial  Code). 

138.  See  Convention  on  Oflcases  and  certain  other  Acts  committed  on  Board  Aircraft, 
Sept.  14,  1963,  20  U.S.T.  2941,  T.l.A.S.  No.  6768,  704  U.N.T.S.  220;  Convention  on  Sup- 
pression of  Unlawful  Seizure  of  Aircraft  (Hijacking),  Dec.  16,  1970,  22  U.S.T.  1641, 
T.l.A.S.  No.  7192;  Convention  on  Suppression  of  Unlawful  Acts  Against  the  Safety  of 
Civil  Aviation  (Sabotage),  Sept.  23.  1971,  24  U.S.T.  565,  T.l.A.S.  No.  7570;  Convention 
on  Prevention  and  Punishment  of  Crimes  Against  Internationally  Protected  Persons, 
Including  Diplomatic  Agents,  Dec.  14.  1973,  28  U.S.T.  1975,  T.l.A.S.  No.  8532;  and 
International  Convention  Against  the  Taking  of  Hostages,  G.A.  Res.  34/146,  34  U.N. 
GAOR  Supp.  (No.  46)  at  245,  U.N.  Doc.  A/RES/34/146  (1979). 

139.  See  Convention  on  Oflenses  and  Certain  Other  Acts  Committed  on  Board  Air- 
craft, j-w/7/-i?  note  138,  ch.  VI,  art.  16;  Convention  on  Suppression  of  Unlawful  Seizure  of 
Aircraft,  j-f//>w  note  138,  art.  8;  Convention  on  Suppression  of  Unlawful  Acts  Against  the 
Safety  of  Civil  Aviation  (Sabotage),  j-.'.yz-tf  note  138.  art.  8. 

140.  See  International  Convention  Against  the  Taking  of  Hostages,  supra  note  138, 
arts.  8-10. 

141.  See  Convention  on  Prevention  and  Punishment  of  Crimes  Against  Internation- 
ally Protected  Persons,  Including  Diplomatic  Agents,  supra  note  138,  art.  8. 

142.  15  l.L.M.  1272  (1976).    Ariiclc  1  provides: 

For  the  purposes  of  cxtiadition  between  Contracting  States,  none  of  the  follow- 
ing ofiences  shall  be  regarded  as  a  political  ollcuce  or  a.^  an  otfcnce  connected 
with  a  political  olTencc  or  as  an  oflcnce  inspired  tiy  political  motives: 
a.     An  offence  within  the  scope  of  the  convention  lor  the  Suppression  of  Unlaw- 
ful Seizure  of  Aiicral),  signed  at  the  Hague  on  16  December  1970; 
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test,''*''  at  least  with  regard  to  those  offenses  which,  due  to  current  or 
future  treaties,  obligate  the  United  Slates  either  to  extradite  or  prose- 
cute the  accused.''*'' 

Two  of  the  subsequent  exclusions,  which  arc  not  treaty-related, 
are  far  too  restrictive  in  limiting  the  availability  of  the  political 
offense  exception.  Sections  (J£)  and  (F)  exclude  all  oflcnscs  involving 
the  use  of  a  firearm,  homicide,  assault  with  intent  to  commit  serious 
bodily  injury,  kidnapping,  and  serious  unlawful  detention.  Under 
certain  circumstances,  courts  previously  applied  the  relative  political 
offense  doctrine  to  precisely  these  types  of  offenses.''*''  Accordingly, 
the  exclusionary  definition  in  these  sections  represents  a  substantial 
departure  from  prior  law  and  interpretation  of  the  political  offense 
exception. 

Without  question,  this  approach  excludes  virtually  all  acts  of 
terrorism  from  the  ambit  of  the  pohtical  offenses  exception.  It  also 
offers  the  benefit  of  simple  application.  A  rule  that  excludes  all 
crimes  of  violence  from  the  political  offense  exception  will  make  it 
possible  to  apply  the  exception  based  upon  nothing  more  than  an 
examination  of  the  underlying  complaint.  It  will  become  unneces- 
sary for  any  court  to  hold  a  hearing  on  the  political  offense  question, 
since  the  exception  never  would  apply  to  any  situation  that  also 
involves  the  charge  of  a  violent  crime.  Thus,  had  the  proposed  rule 
been  apphed  to  ihtAbu  Eain,  McMuUen,  and  Mackin  cases, '•*^  all  of 
which  required  lengthy  evidentiary  hearings,  each  could  have  been 

b.  an  ofTencc  within  ihc  scope  of  the  Convention  for  the  Suppression  of  Unlaw- 
ful Acts  against  the  Safely  of  Civil  Aviatioa,  signed  at  Montreal  on  23  Sep- 
tember 1971; 

c.  a  serious  offence  involving  an  attack  against  the  life,  physical  integrity  or 
liberty  of  internationally  protected  persons,  including  diplomatic  agents; 

d.  an  offence  involving  kidnapping,  the  taking  of  a  hostage  or  serious  unlawful 
detention; 

e.  an  offence  involving  the  use  of  a  bomb,  grenade,  rocket,  automatic  firearm  or 
letter  or  parcel  bomb  if  this  use  endangers  persons; 

■  f.     an  attempt  to  commit  any  of  the  foregoing  olTcnces  or  participation  as  an 
accomplice  of  a  person  who  commits  or  attempts  to  commit  such  an  otTence. 
Id.  See  also  16  I. L.M.  233  (1977)  (noting  that  the  convention  was  signed  on  Jan.  27,  1977 
by  seventeen  countries). 

143.  See  supra  notes  97-100  and  accompanying  text. 

144.  See.  e.g..  S.1940,  97th  Cong.,  2d  Scss.  S  3196(a)(3):  "A  political  offense  or  an 
offense  of  a  political  character  normally  docs  not  include  .  .  .  (D)  an  oflcnsc  with  respect 
to  which  a  treaty  obligates  the  United  Slates  to  either  extradite  or  prosecute  a  person 
accused  of  the  offense." 

145.  See,  e.g.,  In  re  Mackin,  No.  80  Cr.  Misc.  I  (S.D.N.Y.,  opinion  filed  August  13), 
aJJ'd.  United  States  v.  Mackin,  688  F.2d  122  (2d  Cir.  1981);  //;  re  Mc.Mullen.  No.  3-78- 
1899  M.G.  (N.D.  Cal.,  memorandum  decision  filed  May  1 1,  1979);  Ramos  v.  Diaz,  179  !-". 
Supp.  4.S9.(S  D.  Fla.  I9.*)9);  In  re  Hreta,  62  F.  972  (N.D.  Cal.  1894);  Rcgina  v.  Gofemor 
of  Urixtoii  Prison,  ex  parte  Kulczynski.  (1955)  1  Q.B.  540  (1954);  and  In  re  Castioni. 
[1891]  I  Q.D.  149. 

146.  See  irfra  notes  147-49. 
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decided  without  trial  at  least  with  regard  to  the  political  ofTcnse 
question.  Abu  Eain  was  charged  with  placing  a  bomb  which  killed 
two  children, '"^^  Mackin  was  charged  with  shooting  a  British  police- 
man,'"** and  McMullen  was  charged  with  the  bombing  of  an  army 
barracks  in  which  a  charwoman  was  killed.'"''  Under  the  proposed 
violent  crimes  exclusion,  none  of  these  three  defendants  could  have 
claimed  the  protection  of  the  political  olTensc  exception,  and  indeed, 
no  hearings  would  have  been  necessary  to  determine  the  inapplica- 
bility of  the  defense. 

The  problem  with  this  exclusion  of  all  violent  offenses  is  that  it 
sweeps  too  broadly  and  denies  the  protection  of  the  political  offense 
exception  to  some  offenders  the  United  States  might  wish,  and 
indeed  ought,  to  protect.  The  evolution  of  the  political  offense 
exception  reveals  a  clear  intent  to  apply  the  doctrine  to  at  least  some 
persons  sought  for  violent  acts  committed  in  the  course  of  rebellion 
or  revolution.'^"  Although  the  value-free  application  of  the  protec- 
tion to  heinous  acts  committed  in  the  name  of  a  political  cause  car- 
ries the  concept  too  far, '5'  it  is  nonetheless  possible  to  shape  an 
approach  which  excludes  random  terror,  but  which  will  not  require 
the  extradition  of  legitimate  rebels  against  a  tyrannical  government. 
It  is  conceivable,  for  example,  that  one  of  the  detained  leaders  of 
Poland's  Solidarity  movement  might  have  escaped  to  the  West  using 
a  firearm  in  the  course  of  evading  his  captors.  The  United  States 
would  not  wish  to  return  a  fugitive  for  trial  under  these  circum- 
stances. A  carefully  drafted  requisition  pursuant  to  the  United 
States-Poland  Treaty  of  Extradition, '-''^  however,  coupled  with  the 
proposed  "firearm  exclusion,"  legally  could  compel  rendition. 

A  better  resolution  of  the  definitional  problem  is  to  focus  upon 
the  nature  of  the  violent  activity  charged,  rather  than  upon  the  fact 
that  violence  of  a  specified  type  was  involved.  To  effect  this  alterna- 
tive focus,  the  definition  could  incorporate  the  existing  legal  notion 
that  acts  aimed  against  civilians,  rather  than  at  installations  of  gov- 


147.  Abu  Eain  v.  Wilkes.  641  F.2d  504,  507  (7ih  Cir.  1981),  aJPg.  In  re  Abu  F.ain, 
Magi.s.  No.  79  M  175  (N.D.  111.,  opinion  filed  Dec.  18.  1979),  cert,  denied.  454  U.S.  894 
(1981). 

148.  United  States  v.  Mackin,  668  T  2d  122,  124  (2d  Cir.),  <7^>,  //;  re  Mackin,  No.  80 
Cr.  Misc.  1  (S.D.N.Y.,  opinion  filed  August  13,  1981). 

149.  In  re  McMullen,  No.  3-78-1899  M.G.  (N.D.  Cal.,  memorandum  decision  filed 
May  1 1,  1979),  reprinted  in  Hearings  on  S.1639,  supra  note  18,  at  294. 

150.  See  Lubet  and  Czac/kes,  jw/'/-/?  note  4,  at  194. 

151.  See,  e.g..  In  re  McMullen,  Jw/»/-<7  note  149;  and  .Artukovic  v.  ^o^\<z,  supra  notes 
102-06  and  accomp.mying  text. 

152.  Treaty  of  lixtradition,  Apr.  5,  1935.  Utiitcd  States-Poland,  46  Stat.  2282.  T.S.  No. 
908. 
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crnmcnt,   arc   not   political   ofTcnscs.'''^    An   additional   subsection 

might  be  drafted  to  exclude  from  the  definition  of  a  political  oflcnse: 

(  )  an  oflcnse  involving  an  ailack  against  (he  life,  physical  inicgrily  or  lib- 
erty of  any  civilian  or  non-combatant;  or  an  olfcnse,  comprising  an  act  or 
acts  of  violence  or  a  conspiracy  or  attempt  to  j)crt'orm  an  act  or  acts  of  vio- 
lence, which  is  intended  to.  or  has  the  principal  ciTcct  of,  creating  fear,  terror, 
or  disruption  among  the  civilian  populace,  or  which  has  the  principal  cll'ect 
of  disrupting  the  social  order.  ,  , 

Such  a  provision  would  exclude  terrorist  activities  such  as  the  bomb- 
ing of  public  places,  kidnaj)ping,  and  other  acts  of  social  disruption 
that  are  directed  solely  at  the  civilian  populace.  The  decision-maker, 
however,  would  retain  the  ability  to  extend  the  protection  of  the 
exception  to  legitimate  rebels  or  actual  contenders  iii  a  struggle  for 
national  power. 

One  commentator  noted  that  the  specific  exclusion  of  crimes 
against  civilians  from  the  ambit  of  the  political  offense  exception 
may  have  the  undesirable  effect  of  sanctioning  political  murder 
"merely  because  the  victim  wears  a  uniform."''^  Sanity  and  decency 
preclude  the  adoption  of  a  law  that  declares  "open  season  on 
soldiers"  and  pohcc'^-"^  There  remains  a  distinction,  however, 
between  murder  and  rebellion  when  the  victim  is  an  armed  ofTicer  of 
the  state. '56 

No  United  States  law  defmes  the  diflcrence  between  crime  and 
revolution,  and  the  recent  extradition  cases  offer  little  assistance  in 
resolving  the  problem.  The  international  law  of  war,  however,  seeks 
to  distinguish  precisely  between  privileged  acts  of  combat  and  pun- 
ishable atrocities  or  war  crimes.  Protocol  1  to  the  1949  Geneva  Con- 
ventions contains  the  list  of  "grave  breaches"  of  the  humanitarian 
rules  of  war  for  v/hich  individual  soldiers  may  be  subjected  to  trial  or 
extradition.'^'' 

The  International  Law  Association's  Committee  on  Interna- 
tional Terrorism  suggested  that,  although  the  law  of  armed  conflict 
does  not  apply  to  those  acts  commonly  considered  to  comprise  inter- 


153.  Sec  Abu  Hain  v.  Wilkes,  641  F.2d  504.  520-523  (7th  Cir.  19Ki),  ///  re  Mcunicr, 
[1894]  2  Q.I3.  415.  Cf.  In  re  Ezcia,  62  I-.  972  (N.D.  Cal.  1894).  (San  Salvador  rc4uestcd 
that  its  former  President,  .\ntonio  Lzcla,  and  four  of  his  military  officers  be  extradited 
from  the  United  States  to  stand  trial  for  crimes  li/eta  and  his  olllccrs  committed  while 
attempting  to  inaiiilaiii  their  government  against  the  icvolutionary  forces  that  eventually 
overthrew  them.  The  trial  court  held  that  all  but  one  of  ihe  alleged  crimes  were  poluical 
because  they  occurred  during  a  period  of  armed  rebellion.  The  one  crime  ruled  not 
political  involved  the  attempted  muitler  of  a  civilian  ) 

154.  Hearings  on  S.J6J9,  supra  note  18,  at  55  (testimonv  of  W.  Hannay,  attorney  at 
law). 

155.  Id 

156.  See,  e.g..  In  re  Ezeta,  .supra  note  153. 

157.  Geneva  Convention  of  12  Augu.st  1949  Relative  to  the  Trotection  of  Civilian  Per- 
sons in  Time  of  War.  6  U.S.T.  3516,  No.  3365,  75  U.N.T.S.  287. 
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national  terrorism,  the  jurisprudence  of  war  could  be  extended  by 
analogy  to  develop  the  humanitarian  law  of  international  violence. 
Since  the  parties  to  the  Geneva  conventions  voluntarily  bound  their 
armed  forces  to  a  code  of  conduct,  there  is  no  reason  to  insulate 
insurrectionists  or  other  groups  from  the  punishment  to  which 
soldiers  may  be  subjected. ''^'''  The  committee's  Fourth  Interim 
Report  reasoned:  "[TJhere  is  no  reason  in  theory  or  practice  why 
states  should  be  willing  to  concede  to  pohtically  motivated  foreigners 
a  license  to  commit  atrocities  while  saddling  their  own  organized 
armed  forces  with  the  restraints  contained  in  the  1949  Geneva  con- 
ventions against  committing  the  same  atrocities."'-'''^ 

Thus,  the  committee  concluded  that  the  humanitarian  law 
requiring  states  to  cooperate  in  the  suppression  of  war  crimes  should 
apply  with  equal  force  to  similar  acts  committed  by  persons  not  enti- 
tled to  the  soldiers'  privilege.'^''  The  committee  proposed  that  no 
person  should  be  permitted  to  escape  trial  or  extradition  on  the 
ground  of  political  motivation,  if  the  same  acts,  performed  by  a  sol- 
dier engaged  in  an  international  armed  conflict,  would  subject  the 
soldier  to  trial  or  extradition.'^' 

The  committee's  formulation,  if  adopted,  would  drav/  a  clear 
line  between  acts  of  actual  insurrection  and  random  assaults  of  polit- 
ically disaffected  individuals.  This  approach,  however,  would  be 
useful  only  as  the  definition  of  a  lower  limit  for  the  protection  of 
political  violence.  Standing  alone,  it  would  appear  to  invest  every 
terrorist  with  the  privileges  normally  reserved  for  organized  combat- 
ants. Since  it  is  necessary  as  a  matter  of  law,  philosophy,  and  social 
order  to  hold  self-styled  revolutionaries  to  a  standard  higher  than 
that  allowed  to  soldiers,  it  is  essential  that  the  "rules  of  war"  test  be 
employed  only  in  conjunction  with  defined  statutory  exclusions  from 
the  political  offense  exception. 

In  summary,  the  defmitional  approach  to  the  political  offense 
exception  contained  in  the  proposed  reform  bills  is  admirable  both 
in  its  departure  from  the  Castioni  test  and  its  attempt  to  exclude  ter- 
rorists from  political  sanctuary.  The  exclusion  of  virtually  all  violent 
acts  from  the  protection  of  the  political  offense  exception,  however, 
is  too  restrictive  and  threatens  to  require  the  extradition  of  legitimate 
dissidents.  The  definition  would  be  strengthened  if  it  were  to  elimi- 
nate the  blanket  exclusion  of  all  violent  acts,  and  focus  in.stead  on 


158.  Comniiltcc  on  Intcinalional  Tcrrori.'im,  -tih  Interim  Report,   1981,  Int'l  L.A.  10- 
II. 

159.  Id.  at  11. 

160.  }J.  at  11-12. 

161.  Jd.  at  12. 
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crimes  against  civilians  and  those  that,  by  analogy,  violate  the  law  of 
war. 

B.     Procedurl  and  Burdhn  of  Proof-' 

The  rules  that  govern  the  manner  in  which  the  political  ofTcnse 
exception  is  to  be  raised  and  determined  are  of  the  utmost  impor- 
tance. Must  the  defendant  assert  and  prove,  by  whatever  standard, 
that  his  oflcnse  was  political,  or  must  the  requesting  country  prove 
that  it  was  not?  Although  the  answer  to  this  question  may  often  be 
outcome  determinative,  the  United  States  cases  have  not  provided  a 
consistent  approach  to  the  problem. "''^  Similarly,  and  inexplicably, 
the  original  extradition  reform  bills  also  ignored  the  burden  of  proof 
issue. '^^  Through  the  process  of  public  hearing  and  committee 
deliberation,  however,  two  distinct  proposals  have  emerged  to  gov- 
ern the  procedure  for  asserting  the  political  oficnse  exception. 

House  of  Representatives  Bill  6046  contains  a  bifurcated  hear- 
ing procedure  under  which  the  presiding  judge  would  not  hear  evi- 
dence on  the  political  offense  question  unless  and  until  the  court 
determined  that  the  defendant  was  otherwise  extraditable."^"  This  is 
a  reasonable  measure  aimed  at  conserving  judicial  resources.  It 
surely  would  serve  no  purpose  to  conduct  a  lengthy  and  complicated 
hearing  on  the  political  offense  exception,  only  to  determine  later 
that  there  was  insufficient  evidence  linking  the  defendant  to  the 
crime, '^5  or  that  the  appHcable  statute  of  hmitations  had  already 
passed. '^^  This  approach  is  also  contained  in  Senate  Bill  1940  pro- 
posed by  the  Committee  on  Foreign  Relations.'^'' 

Once  the  political  offense  issue  is  ripe  for  adjudication,  there  is 
agreement  among  the  proposals  that  the  defendant  must  bear  the 
burden  of  proof. '^^  Although  the  legislation  docs  not  divide  this 
concept  into  its  "production"  and  "persuasion"  aspects, '^^  it  is  clear 
that  the  intent  of  the  drafters  is  to  require  the  defendant  both  to  raise 
the  defense  through  the  production  of  evidence  and  ultimately  to 
persuade  the  trier  of  fact  of  its  applicability.'^" 


162.  See  supra  notes  112-2S  and  accompanying  text. 

163.  See  S.  1639,  97th  Cong.,  1st  Scss.  (1981);  and  H.R.  .^.227,  97th  Cong.,  Lst  .Scss. 
(1981). 

164.  H.R.  6046,  97th  Cong.,  2d  Scss.,  §3194(e)(l)(l])  (1982). 

165.  See.  e.g..  id.  at  §  3194(d)(l)(A-C);  M\dsuj>ra  notes  62-68  and  accompanying  text. 

166.  See,  c./:..  H.R.  60A6,  supra  note  164.  at  §  31')4(d)(2HA). 

167.  See  S.  Ri-.p.  No.  475,  97th  Cong.,  2d  Scss.  20,  §  3194(0(2)  (19S2). 

168.  /d  at  19,  §  3194(e);  and  11. R.  6046,  si^pra  note  164,  at  §  3194(d)(2)(c). 

169.  Sec  supra  note  112  and  accompanying  text. 

170.  Sec  S.  Rkp.  No.  41f>,  supra  note  167,  at  9:  "Shiflmg  the  burden  of  the  proof  to 
the  person  seeking  application  of  the  political  onense  exception  reinforces  the  Senate 
Foreign  Relations  Committee's  belief  that  its  legitimate  application  should  be  infrequent 
and  also  in  accords  [sic]  with  the  guidelines  cst.ibli.shcd  in  section  3194(c)(1)  and  (2)," 
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The  placement  of  the  full  burden  of  proof  on  the  person  seeking 
the  benefit  of  the  political  oflense  exception  will  add  both  regularity 
and  predictability  to  the  extradition  process.  This  approach  will 
resolve  the  conflict  between  ihc  D/a::  andAbu  Eain  cases,'^'  and  will 
eliminate  the  possibility  that  some  court  will  refuse  to  extradite  an 
admitted  terrorist  solely  on  the  basis  of  evidence  which  "tended  to 
show"  that  the  charged  ofiense  was  political. '"'^ 

As  a  matter  of  judicial  policy,  the  political  offense  exception 
should  be  viewed  in  the  same  manner  as  an  affirmative  defense.  The 
party  pleading  the  exception  has  put  forward  an  affirmative  claim 
that  seeks  to  avoid  the  consequence  of  an  otherv,'ise  valid  extradition 
request.  Since  this  matter  is  new  to  the  proceeding,  afilrmative  in 
nature,  and  comes  from  beyond  the  four  corners  of  the  requisition 
for  extradition,  it  is  a  reasonable  judicial  conclusion  that  the  party 
that  raises  the  claim  must  also  be  the  one  to  establish  it.'"'^ 

Practical  considerations  also  mandate  placing  the  burden  on  the 
party  pleading  the  exception.  Political  motivation  is  a  necessary, 
though  not  sufficient,  condition  for  the  invocation  of  the  political 
offense  exception.  Consequently,  the  applicability  of  the  exception 
will  rest  at  least  in  part  upon  an  evaluation  of  the  goals,  affiliations, 


which  provides  tliat  for  crimes  involving  the  use  of  firearms,  explosives  or  violent  behav- 
ior, a  person  resisting  extradition  must  satisfy  a  higher  standard  by  demonstrating 
extraordinary  circumstances.  H.R.  (^O^G,  supra  notes  164,  168,  also  contemplates  that  the 
defendant  nnist  raise  and  establish  that  the  ofi'cnse  charged  is  of  a  political  character. 
See  H.R.  RtP.  No.  627,  97th  Cong.,  2d  Sess.  19  (1982): 

This  approach  also  recognized  that  proof  of  whether  particular  conduct  is  a 
political  offense  generally  involves  introduction  of  some  evidence  that  is  usually 
within  the  unique  knowledge  of  the  person  being  sought.  For  example,  the  polit- 
ical connection  that  the  conduct  had  with  internal  strife  within  the  requesting 
state  may  be  best  known  to  the  person  being  sought. 

171.  See  supra  notes  120-26  and  accompanying  text  (Ramos  v.  Diaz  used  a  "tended  to 
show"  standard,  while  Abu  l:ain  v.  Wilkes  plac<-d  the  full  burden  of  persuasion  on  the 
defendant.). 

172.  Id. 

173.  In  Patterson  V.  New  York,  432  U.S.  197,201-11  (1977),  the  Supreme  Court  recog- 
nized that  the  burden  of  establishing  an  aflirmativc  defense  may  invoKe  questions  of 
policy  rather  than  questions  of  fundamental  fairness  and  constitutional  rights.  See  gener- 
ally McCoRMic  k's  Handhook  on  tiii-  Law  of  Evidence  §337  (2d  ed.  1972).  The 
Patterson  court  held  that,  because,  in  a  prosecution  for  second  degree  murder,  the  aftirai- 
alive  defense  of  extreme  emotional  disturbance  docs  not  serve  to  negate  any  facts  of  the 
crime  charged,  but  rather  constitutes  a  collateral  issue  involving  facts  beyond  the  ele- 
ments of  the  crime,  a  slate  may  require  the  defendant  to  carry  the  burden  of  persuasion 
on  that  issue.  432  U.S.  at  201-16.  See  also  Leland  v.  Oregon.  343  U.S.  790  (1952);  and 
United  Slates  v.  Braver,  450  I'. 2d  799,  801-02  (2d  Cir.  1^71)  (allocation  of  the  burden  of 
proof  on  the  issue  of  inducement  when  a  delend.ml  asserts  the  defense  ol  entrapment  to  a 
criminal  ch;.rgc).  The  British  courts  require  the  defendant  to  establish  the  political  char- 
acter of  the  crime.  See,  e.g.,  Schtraks  v.  Government  of  Israel,  (1961]  3  AD  L.R.  529, 
534. 
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activities  and  piinciplcs  of  the  defendant.''"'  Only  tlie  defendant  can 
produce  evidence  of  his  political  motivation,  and  conversely,  it  is  vir- 
tually iinpossible  for  the  requesting  country  to  provide  evidence  thai 
a  defendant  was  apolitical.  Placing  the  burden  on  the  requesting 
country  would  call  for  the  proof  of  a  negative,  a  task  which  in  other 
contexts  iniivcrsally  is  seen  as  overv/helniingly  diHlcult.  if  not 
impossible. '■^•^ 

The  practical  difficulty  involved  in  placing  the  ultimate  burden 
of  proof  on  any  party  other  than  the  defendant  is  illustiaied  by  an 
example  drawn  from  o-cAbu  Lain  case.'''''  It  was  Abu  Eain's  claim 
that  once  he  provid^^  evidence  which  "tended  to  show"  that  the 
crimes  witli  which  he  was  charged  were  political,  the  burden  of  proof 
shifted  to  the  prosecution  to  prove  by  a  preponderance  of  the  evi- 
dence that  the  offenses  were  not  political.  Following  this  construc- 
tion, he  claimed  that  he  had  met  his  burden  b)'  showing  that 
bombings  directed  al  Israeli  civilians  were  "typical  and  common" 
undertakings  of  the  Palestine  Liber.Uion  Organization.  Although 
Abu  Eain  neither  testified  nor  offered  any  evidence  concerning  the 
motivations  behind  the  specilic  bombings,  he  claimed  on  the  basis  of 
this  "typicality,"  that  the  government  was  required  to  disprove  the 
political  nature  of  the  crimes.'"'^  The  government,  of  course,  had  no 
ability  to  provide  such  evidence,  beyond  a  description  of  the  crime 
itself.  Indeed,  it  is  virtually  impossible  to  conceive  of  the  form  that 
such  proof  might  take.  Mow  could  the  government  of  Israel  or  the 
United  States  prove  that  certain  crimes  were  not  secretly  political? 
Arguably,  if  such  a  burden  were  to  be  placed  on  the  government 
simply  because  the  defendant  in  an  extradition  case  had  claimed  the 
protection  of  the  political  otfense  exception,  the  process  of  extradi- 
tion would  grind  to  a  standstill. 

Every  policy  consideration  dictates  that  the  defendant  should 
bear  both  the  initial  burden  of  producing  evidence  and  the  ultimate 
burden  of  persuasion  on  the  political  offense  issue.  This  will  require 
the  defendant  to  present  a  prima  facie  case  that  the  oiVense  was  a 
political  one  by  producing  sufTicicnt  evidence  as  to  every  element  of 


174.  See  Sclitraks  v.  Government  of  Israel,  nipra  iiolc  173,  at  .''40,  where  Viscount 
RadclifT  stales:  "In  my  opinion  the  idea  thai  lies  behind  the  phrase  olFcnsc  of  a  political 
character  is  that  the  lu[',ilivc  is  at  odds  with  the  slate  that  applies  loi  his  extradition  on 
some  issue  connected  with  the  political  control  or  g^overnnicnt  of  the  country." 

175.  Sec  1,11  bet  and  Czaczkcs,  supra  note  4,  al  209-20. 

176.  See  supra  note  1. 

177.  Brief  for  Appellant  at  25-29,  Abu  liain  v.  Wilkes.  641  F.2d  504  (7th  Cir.  1981). 
The  presiding  magistrate  rejected  this  contention  and  ruled  that  the  defendant  was 
required  to  demonstrnte  the  link  between  the  allej-cd  crimes  and  his  p^ililical  objectives. 
//;  re  Abu  Hain.  Magis.  No.  .l-78-l;<99  (N.D.  Cal..  Opinion  filed  May  H,  1979). 
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his  claim.'""* 

The  placement  of  the  burden  of  proof  docs  not,  of  course, 
resolve  the  question  of  standard  of  proof;  what  quantum  of  proof 
should  be  required  in  order  to  prevail  in  claiming  the  political 
offense  exception?"'^  The  various  reform  proposals  are  divided  on 
this  issue.  Mouse  of  Representatives  Bill  6046  would  deny  extradi- 
tion where  the  political  nature  of  the  offense  is  proven  by  a  "prepon- 
derance of  the  evidence." "^'^  Senate  BiJl  1940  would  require  the 
higher  standard  of  proof  by  "clear  and  convincing  evidence."'**' 

The  choice  of  a  standard  of  evidence  is  an  appropriate  exercise 
of  legislative  discretion, '^^  which  should  be  made  with  a  view  toward 
advancing  a  substantial  public  policy. '^-^  As  in  the  judicial  context, 
this  may  be  done  through  the  process  of  balancing  the  competing 
interests  involved. "'"^ 

With  regard  to  the  political  offense  exception,  the  strongest  pol- 
icy arguments  all  favor  the  imposition  of  the  higher  standard  of  evi- 
dence upon  the  party  seeking  to  assert  the  defense.  The  "mere 
preponderance"  standard,  which  is  generally  employed  in  civil  liti- 
gation, is  not  demanding  enough,  since  it  requires  the  production  of 
only  a  minimally  greater  weight  of  the  evidence  in  order  for  a  parly 
to  prevail.'^''  This  is  the  most  subjective  of  all  standards,  focusing  on 
the  relative  strength  of  the  evidence  produced  by  the  parties.  It  is 
suitable  for  the  trial  of  tort  and  contract  cases  where  the  only  issue  to 
be  resolved  is  which  party  is  entitled  to  prevail  in  a  claim  for  dam- 


ns. See  Hearings  on  S.  J639,  supra  note  18,  at  184-86  (reprint  of///  re  Mackin,  80  Cr. 
Misc.  1  (S.D.N.Y.,  opinion  filed  August  13.  1981));  and  Lubct  and  Czaczkes,  i7//;w  note 
175,  at  209. 

179.  See  supra  note  95. 

180.  See  Il.R.  6046,  supra  note  164,  at  §  3i94(d)(2)(c):  "The  coun  shall  not  order  a 
person  e.xtraditable  after  a  hearing  under  this  section  if  the  court  finds —  .  .  .  the  person 
has  established  by  the  preponderance  of  the  evidence  that  any  ollensc  for  whicli  such 
person  may  be  subject  to  prosecution  or  punishment  if  extradited  is  a  political  olfense." 

181.  See  S.  Ri;p.  No.  A15,  supra  note  167.  at  §  3194(c). 

182.  See  Vance  v.  Terrazas,  444  U.S.  252,  264-67  (1980)  ("traditional  powers  of  Con- 
gress to  prescribe  rules  of  evidence  and  standards  of  proof  in  the  federal  courts,"  id.  at 
265). 

183.  See  Santosky  v.  Kramer,  455  U.S.  745,  752-57  (1982);  Jones  v.  Phillips  Petroleum 
Co.,  186  S.V/. 2d  868,  873-74  (Mo.  1945).  See  a/so  M\cn,supra  note  1 12.  at  89b,  n.  17;  and 
McCormick's  Hanouook  on  the  Law  oi   Iividlnce  786-88  (2d  cd.  1972). 

184.  See  Santosky  v.  Kramer,  455  U.S.  745,  754  (1982);  and  Addinglon  v.  Texas,  441 
U.S.  418,  425  (1979). 

185.  Justice  lllackmun,  for  the  court  in  Santosky  v.  Kramer,  455  U.S.  745,  755  (1982). 
stated:  "[Wjhilc  private  panics  may  be  interested  intensely  in  a  ci\il  dispute  over  money 
damages,  application  oi  a  'fair  preponderance  of  the  evidence'  .standard  indicates  both 
society's  'minmial  concern  with  the  outcome,"  and  a  conclusion  that  the  lili;;.mts  would 
'share  the  lisk  of  error  in  roughly  ciiual  fasliiiin,' "  (quoting  from  Addington  v.  Texas, 
441  U.S.  418,  423  (1979)).  See  also  Sc-Ling  Hosiery  v.  Marguilie.s,  364  Pa.  45.  70  A. 2d 
854  (1950):  "(PJroof  'by  a  preponderance  of  the  evidence'  is  the  lowest  degree  of  proof 
recognized  in  the  administration  of  justice." 
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ages.  The  application  of  the  political  ofTcnsc  exception,  however, 
involves  weighty  issues  of  international  impact  which  should  be 
decided  by  a  more  objective  standard."^'' 

The  requirement  of  proof  by  clear  and  convincing  evidence  will 
strengthen  domestic  foreign  policy  by  making  it  more  difhcult  for 
terrorists  to  find  haven  in  the  United  States."*^  The  higher  standard 
will  limit  the  extension  of  sanctuary,  at  least  at  the  judicial  level,  to 
those  who  can  clearly  prove  that  they  are  entitled  to  if.  The  clear 
and  convincing  evidence  test  also  will  ser\'e  the  goal  of  preserving 
executive  flexibility  in  matters  touching  upon  foreign  affairs,'^*^ 
because  it  will  ensure  that  courts  will  decline  to  bar  extradition  in 
close  or  doubtful  cases.  Courts,  instead,  will  certify  such  matters  for 
consideration  by  the  Secretary  of  State. 


186.  "Clear  and  convincing  evidence  is  'that  measure  or  degree  of  proof  wliich  will 
produce  in  the  mind  of  ihe  trier  of  facts  a  fnv.-i  belief  or  conviction  as  to  the  allegations 
sought  to  be  established."  Hobson  v.  Eaten,  399  F.2d  781,  784,  n.2  (6lh  Cir.  1968). 
"Clear  and  convincing  proof  is  a  standard  frequently  imposed  in  civil  cases  where  the 
wisdom  of  experience  has  demonstrated  the  need  for  greater  certainty.  .  .  .  This  high 
standard  may  be  required  to  sustain  claims  which  have  serious  social  consequences  or 
harsh  or  far-reaching  eflecls  on  individuals."  United  States  v.  Bridges,  133  F.  Supp.  638, 
641,  n5  (N.D.  Cal.  1955).  See  a/so  .Schneiderman  v.  United  States,  320  U.S.  118,  125 
(1943)  ("To  set  aside  such  a  grant  (of  citizenship]  the  evidence  must  be  clear,  unequivocal 
and  convincing' — 'it  cannot  be  done  upon  a  bare  preponderance  of  evidence  which 
leaves  the  issue  in  doubt,'  "  quoting  from  Maxwell  Land-Grant  Case,  121  U.S.  325,  381 
(1887).);  Carpenter  v.  Union  Insurance  Society  of  Canton,  Ltd.,  284  F.2d  155,  162  (4ih 
Cir.  1960)  (assertion  of  a  criminal  act  as  a  defense  in  a  civil  action  must  be  established  by 
clear  and  convincing  prooO;  Regenold  v.  Baby  Fold  Inc.,  68  111.  2d  419,  369  N.E.2d  858 

(1977)  (court  should  not  set  aside  consent  for  adoption  v,'ithout  proof  by  clear  and  con- 
vincing evidence  that  its  execution  was  procured  by  fraud  or  duress);  Pontano  v  Obbisso, 
580  P. 2d  1026,  1027  (Or.  1978)  ("Proof  of  conduct  creating  a  constructive  trust  must  be 
strong,  clear  and  convincing  evidence — evidence  that  is  of  'extraordinary 
persuasiveness.'  ") 

187.  See.  eg.,  Abu  Eain  v.  Wilkes,  641  F.2d  504,  520  (7th  Cir.  1981).  where  Judge 
Harlington  Wood,  for  the  court,  exj^ressed  his  resolution  that  the  United  States  not 
become  a  "safe  haven"  for  terrorists:  "Wc  recognize  the  validity  and  usefulness  of  the 
political  offense  exception,  but  it  should  be  applied  with  great  care  lest  our  country 
become  a  social  jungle  and  an  encouragement  to  terrorists  everywhere."  It  has  been  the 
policy  of  the  State  Department  to  strictly  construe  extradition  treaties  when  terrorist 
activities  are  involved.  Former  Secretary  of  State  Cyrus  Vance,  for  example,  has  stated 
on  the  floor  of  the  Senate  that  the  United  States  seeks  to  apprehend,  bring  to  trial,  and 
penalize  international  terrorists.  Sec  An  Act  to  Comha!  Iniernaiiondl  Terrorism:  Hearings 
on  S.2236  Before  the  Senate  Comni.  on  Governmental  Affairs.  95th  Cong.,  2nd  Scss.  30 

(1978)  (Statement  of  Secretary  of  Slate  Cyrus  Vance).  See  also  L.ubei  and  Czaczkes, 
supra  note  175,  at  196. 

188.  See.  e.g..  United  States  v.  Curti.ss-V/right  Export  Corp.,  299  U.S.  304,  320  (1936) 
("[Cjongressional  legislation  which  is  to  be  made  eflective  through  negotiation  and 
inquiry  v/iihin  the  inlernalional  field  must  often  acconl  to  the  President  a  degree  of  dis- 
cretion and  freedom  from  statutory  restriction  which  would  not  be  admissible  were 
domestic  affairs  alone  involved").  C/.  Baker  v.  Carr,  369  U.S.  186,  211-1.^  (1%2) 
(Although  questions  involving  foreign  relations  arc  generally  political  ciuestions,  "it  is 
error  to  sup[)ose  that  every  case  or  controversy  which  touches  foreign  relations  lies 
beyond  judicial  cognizance"). 
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These  govcrnnicnlal  interests  outweigh  the  intcicsis  of  individ- 
ual defendants  in  avoiding  extradition  solely  by  meeting  a  lov/cr 
burden  of  proof,  because  an  adverse  ruUng  will  have  greater  conse- 
quences for  the  government  than  for  the  accused.  As  noted  above,  a 
final  judicial  ruling  which  upholds  a  political  olTensc  claim  will  bar 
extradition  permanently,  leaving  the  government  without 
recourse;'^''  the  enactment  of  any  version  of  the  pending  reform  leg- 
islation will  eliminate  the  government's  option  of  refiling  the  extradi- 
tion request  in  a  new  fonim.  A  ruling  against  the  exception, 
however,  merely  certifies  the  matter  to  the  Secretary  of  Stale, ■'''^  who 
may  nonetheless  deny  extradition  on  the  basis  of  the  political  offense 
exception  or  other  humanitarian  or  policy  grounds.'*^'  Finally,  even 
a  defendant  who  is  extradited  still  will  be  afforded  a  full  trial  on  the 
issue  of  guilt  or  innocence  in  the  requesting  country. 

The  initial  political  offense  decision  is  binding  for  the  govern- 
ment, but  it  is  strictly  preliminary  with  regard  to  the  defendant. 
Under  these  circumstances  it  is  appropriate,  again  at  the  judicial 
level,  that  the  risk  of  error  be  resolved  in  favor  of  extradition.  This  is 
accomphshed  by  requiring  that  the  defendant  prove  the  political 
nature  of  the  crime  by  clear  and  convincing  evidence. 

C.    The  Judicial  Role 

In  the  deljate  oyer  extradition  reform  the  most  controversy  has 
been  genei-ated  by  the  proposal  to  removi*  the  consideration  of  the 
political  offense  exception  from  the  judiciary  and  place  the  decision 
solely  v/ith  the  Secretary  of  State.  The  Departments  of  State  and 
Justice  initiated  this  proposal,'^-  which  the  Senate  Judiciary  Com- 
mittee expressed  in  Senate  Bill  1639.''^-^   Some  commentators  lauded 


189.  See  supra  note  89. 

190.  See  supra  notes  83  and  88  and  accompanying  text. 

191.  See  S.1940,  97th  Cong.,  2d  Scss.  §  3196(a)(3)  (1982);  and  H.R.  6046,  97th  Cong., 
2d  Scss.  §  3194(c)(3)(B)  (1982). 

192.  See  Hconnp;s  on  S.I639.  supra  note  18,  at  66  (Depanment  of  Justice  letter  in 
support  of  legislation,  Aug.  4,  1981);  at  67  (Department  of  State  letter  in  support  of  legis- 
lation, Aug.  25,  1981);  and  at  319  (memorandum  on  extraditi(jn  Icjiislation,  prepared  by 
staff  of  the  Senate  Committee  on  the  Judiciary  in  cooperation  with  the  Departments  of 
Stale  and  Justice,  Sept.  1981). 

193.  Jd  at  303.  §  3194(a); 

The  court  docs  not  have  jurisdiction  to  dclerinine  the  merits  of  the  charge 
against  the  person  by  the  foreign  state  or  to  determine  whether  tlie  foreign  state 
is  seeking  the  extradition  of  the  person  for  a  political  offense,  tor  an  ofl'ensc  of  a 
political  chaiactcr,  or  for  the  puipose  of  |irosecuting  or  punisliing  the  person  foi 
his  political  opinions. 
See  also,  ul.  at  3t)7-()8.  §  3196(a)(3): 

If  a  person  is  found  extraditable  pursuant  to  section  3194.  the  Secretary  of  State, 
upon  consideration  of  the  provisions  of  the  applicable  treaty  and  this  chapter, 
may —  .  .  .  decline  to  order  the  surrender  of  the  person  if  the  Secretary  is  per- 
suaded, by  written  evidence  and  argument  submitted  to  him  by  the  person 
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the  suggestion  for  sole  executive  authority  over  the  dispensation  of 
political  asylum  as  an  essential  move  toward  preserving  the  integrity 
of  United  Slates  foreign  policy.''''  Others  condemned  the  approach 
as  an  assault  on  fundamental  civil  liberties. ''^^  Alternative  pro[)Osals 
continue  the  debate.  House  of  Representatives  Bill  6046  preserves 
the  judicial  role."^  Senate  Bill  1940,  apparently  a  compromise,  pro- 
vides that  the  principal  determination  be  made  by  the  Secretary  of 
State,  followed  by  limited  judicial  review.'''"'-  The  three 
approaches — the  executive,  judicial  and  synthesis  models — arc  ana- 
lyzed in  the  following  sections. 

/.      The  Executive  Model 

The  extreme  dissatisfaction  with  the  rulings  in  the  Mackin  and 
McMullen  cases'*'**  has  led  to  mistrust  of  the  ability  of  the  judiciary 
to  apply  the  political  offense  exception  in  a  manner  consistent  with 
the  international  political  goals  of  the  government.''*^  To  ensure  that 
the  government  is  able  to  extradite  oftcnders  to  friendly  countries, 
the  executive  model  gives  the  Secretary  of  State  full  discretion  over 
the  application  of  the  political  offense  exception. -'^^  This  admittedly 
result-oriented  approach  is  not,  however,  an  argument  of  conven- 
ience. Substantial  theoretical  and  practical  considerations  support 
the  position  that  the  courts  are  not  the  appropriate  forum  for  resolu- 
tion of  the  political  offense  question. 

The  theoretical  foundation  for  the  executive  model  is  the  con- 
cept that  application  of  the  political  offense  exception  is  essentially  a 
political  decision.  Although  the  courts  consistently  have  rejected  the 
argument  that  the  political  offense  exception  is  a  non-justiciable 
political  question  under  the  terms  of  the  United  States  Constitu- 


sought,  that  the  foreign  state  is  seeking  the  person's  extradition  for  a  political 
o/Tcnse  or  an  offense  of  a  political  character,  or  for  the  purpose  of  prosecuting  or 
punishing  the  person  lor  his  political  opinions. 

194.  See  Heciring.1  on  S.  1639,  supra  note  18.  at  18  (testimony  of  M.  Abbcll.  Director  of 
Office  of  International  Affairs,  Criminal  [division.  Department  of  .lusticc);  at  53-55  (testi- 
mony of  W.  Hannay,  attorney  at  law);  and  at  66  (State  Department  letter  in  support  of 
legislation,  Aug.  25,  1981). 

195.  Id.  at  86-87  (statement  of  R.T.  Capulong,  chair|-)crson  of  the  Human  Rights 
Committee  of  the  Philippine-American  lawyers  Association  of  New  York);  and  at  351-53 
(statement  of  A.M.  Jabara.  Esq.). 

196.  See  MR.  Ri-.i'.  No.  627,  97th  Cong.,  2d  Sess.  (1982). 

197.  See  S.  Rui\  No.  475,  97ih  Cong.,  2d  Sess.  (1982). 

198.  See  supra  notes  31-41  and  accompanying  text. 

199.  Sec  id. ;  and  Hcarini^s  on  S.  J63V,  supra  note  1 8,  at  1 2  (testimony  of  D.  McGovern, 
Deputy  Legal  Adviser,  .Stale  Department);  and  at  51-59  (tcsliniony  of  W.  Hannay,  attor- 
ney at  law). 

2f)0.  See  Hearings  on  S  I6M),  supra  note  18,  at  13  (testimony  of  D.  McCJovcrn,  Deputy 
Legal  Adviser,  Department  of  State);  at  16  (testimony  of  M.  Abbcll,  Director  of  OM'ice  of 
International  All'airs,  Criminal  Division,  I^epartment  of  Justice);  and  at  55  (testimony  of 
W.  Hannay,  attorney  at  law). 
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lion,^"'  there  can  be  no  doubl  that  the  decision  is  one  which  has 
major  imphcations  for  the  conduct  of  foreign  affairs. 

AppHcation  of  the  poHtical  offense  exception  involves  the  exam- 
ination and  cvahiation  of  poHlical  conditions  in  foreign  countries, 
and  a  judicial  determination  of  the  issue  necessarily  injects  the  court, 
at  least  to  some  extent,  into  political  disputes. -"''^  Furthermore,  the 
very  nature  of  the  extradition  process,  wliich  is  the  enforcement  of  a 
treaty  between  tv/o  nations  for  the  rendition  of  fugitives,  is  part  and 
parcel  of  the  conduct  of  foreign  affairs.  Extradition  is  intergovern- 
mental and  therefore  poliiical.  Consequently,  proponents  of  the 
executive  model  argue  that,  as  a  matter  of  policy,  the  political 
oflense  decision  should  be  assigned  to  the  executive  branch  in  order 
to  allow  sensitive  political  judgments  to  be  made  by  the  political 
department  of  government.-"^ 

This  policy  position  is  buttressed  by  the  argument  that  the 
courtroom  is  an  extraordinarily  cumbersome  forum  in  which  to 
determine  facts,  which  lie  close  to  opinion,  concerning  the  internal 
affairs  of  other  countries.  A  judge  cannot  conduct  primary  investiga- 
tions and  generally  has  no  expertise  in  foreign  affairs.  Rather,  the 
court  must  rely  upon  the  witnesses,  and  experts  marshsiled  by  the 
parties,  to  give  evidence  concerning  conditions  thousands  of  miles, 
and  perhaps  even  dozens  of  years,  removed  from  the  locus  of  the 
hearing.  Under  these  circumstances  the  jurist  is  tempted  to  play  the 
role  of  amateur  historian,  sociologist,  and  political  scientist. 

In  the  Mackin  case,  for  example,  the  magistrate  held  a  broad- 
ranging  hearing  in  which  she  took  testimonial  "evidence"  on  the  his- 
tory, politics,  and  religious  conflicts  in  Northern  Ireland.  The  result 
was  a  lengthy  opinion  in  which  subtleties,  nuances,  and  judgments  of 
opinion  were  presented  as  discrete  facts. -'^  Although  the  magistrate 
certainly  was  diligent,  the  picture  of  Irish  history  and  politics  which 
emerged  was  at  best  problematic.  The  executive  branch  is  better 
able  to  investigate,  evaluate,  and  determine  the  nature  of  events  in 
other  countries,  and  is  not  restricted  by  the  need  to  regard  every 
aspect  of  a  dispute  as  a  fact  which  has  been  "proven"  or  "not 
proven." 

William  M.  Hannay,  a  perceptive  and  persuasive  advocate  for 
the  executive  model,  further  argues  that  the  judicial  mode  of  deci- 


20).    Sec.  e.}^..  Abu  Eain  v.  Wilkes,  641  I-.?d  5W,  513-14  (7ih  Cir.  19S1),  and  United 
States  V.  Mackin,  668  F.2J  122,  132-.17  (2d  Cir.  1981). 

202.  See  Hearings  on  S.  1639,  supra  note  18,  at  52-.S3  (testimony  of  W.  Hannay,  attor- 
ney at  law). 

203.  See.  e.g.,  id  at  53. 

204.  See  id  at  188-223  (reprint  of//;  re  Mackin,  No.  80  Cr.  Misc.  1  (S.D.N.Y.,  opinion 
filed  August  13,  1981)). 
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sion-niaking  sjmply  is  inadequate  lo  the  task  of  applying  the  polit- 
ical oflcnse  exception: 

Courts  arc  accu-stomcd  lo  developing  tests,  r\iles,  or  formulas  lo  resolve  dis- 
putes— pegs  on  which  lo  hang  their  decisions — .pigeonholes  into  which  to  sort 
their  c^ses.   Applying  hard -and  fast  rules  to  foreign  affairs,  however,  is  like 
tr)'inp  lo  shove  a  square  plug  in  a  round  hole;  nothing  fits,   lorcign  affairs  is 
one    of  those    situations    where    courts    should    refrain    from    involvement 
because  a  meaningful  lest  or  nile  simply  cannot,  indeed  should  not,  be  estab- 
lished.   These  are  situations  in  v.hich  the  exercise  of  political  judgniCnl  is 
called  for;  where  the  risks  of  dam.igc  that  may  result  from  inhibiting  the 
exercise  of  discretion  and  flexibility  by  imposing  some  unbending  rule  are 
too  great. ^^'^ 
On  this  basis  Hannay  urges  the  adoption  of  an  executive  model  that 
entirely  precludes  judicial  review.^*^  Recognizing  that  this  approach 
would  raise  questions  of  procedural  due  process,  Hannay  argues  that 
only  the  rights  of  the  government  need  to  be  ensured  in  the  political 
offense  determination: 

It  is  also  misleading  to  talk  of  the  fugitive's  subslative  rights.  The  "political 
ofTense"  exception — like  the  concept  of  political  asvluin — is  no:  a  recognition 
of  some  inalienable  right  of  the  fugitive.  He  has  no  right  lo  commit  crimes  in 
another  country  and  escape  extradition  merely  because  the  offenses  were 
committed  with  a  political  purpose.  Tlie  right  involved  is  that  o*"  the  state 
which  has  an  interest  in  being  able,  when  it  deems  it  appropriate,  lo  give 
political  asylum  for  humanitarian  reasons  or,  more  generally,  lo  refuse  to 
become  involved  in  domestic  political  disputes. -^"^^ 

In  the  final  analysis  the  arguments  in  favor  of  the  executive 
model  rest  heavily  upon  the  perceived  shortcomings — technical, 
practical,  and  theoretical — in  past  judicial  applications  of  the  polit- 
ical offense  exception.  There  can  be  no  doubt  that  the  executive 
approach  will  offer  a  more  streamlined,  expeditious,  and  predictable 
format  than  has  been  utilized  in  the  past.  These  benefits  still  must  be 
weighed,  however,  against  the  traditional  virtues  of  judicial  review 
in  the  context  of  reformed  definitional  and  procedural  law. 

2.     The  Judicial  Model 

Under  the  terms  of  House  of  Representatives  Bill  6046^^^  the 
judiciary  will  continue  to  make  the  initial  determination  concerning 
the  political  offense  exception,  subject  to  review  by  the  Secretary  of 
State  in  those  cases  where  the  courts  rule  in  favor  of  extradition.-*' 


205.  Hearings  on  S.  1639.  siipra  note  18,  at  52-53. 

206.  Id.  at  62. 

207.  Id.  at  48-49. 

208.  H.R.  6046,  97th  Cong..  2d  Scss.  {X')^!);  see  also  II. R.  Ri;p.  No.  627,  97th  Cong., 
2d  Scss.  (1982). 

209.  S,;e  H.R.  R[;i>.  No.  627.  97lh  Cong.,  2d  Scss.  4S,  §  3194(il)(2):  "  The  coun  shall 
not  order  a  person  extraditable  after  a  hearing  under  this  section  if  the  court  finds —  .  .  . 
ihc  person  lias  established  by  the  preponderance  of  the  evidence  that  any  oUcn.sc  for 
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As  in  the  past,  a  final  judicial  ruling  denying  extradition  will  be 
binding  on  t!ic  government,'"'  and  the  couiis  will  be  bound  to 
retrain  from  passing  judgment  on  either  the  motivations  or  proce- 
dures of  the  requesting  state. -"  Although  the  bill  also  makes  a 
number  of  important  procedural  changes,-'^  j")roponcnis  of  the  exec- 
utive model  criticize  the  bill's  retention  of  the  primacy  of  the  judicial 
role  as  inhibiting  government  cllbrts  to  combat  international 
terrorism. ^'^ 

The  argument  for  preser\'ation  of  a  judicial  role  is  strong. 
Although  in  one  sense  the  political  offense  excej-jtion  is  a  matter  of 
governmental  grace,"'''  the  concept  of  political  nsylum  is  so  wide- 
spread and  so  well-accepted  that  it  has  become  something  more  than 
simply  an  optional  provision  found  in  bilateral  treaties.  The  United 
Nations  Declaration  of  lluma'.-  Rights  provides  for  the  fundamental 
right  of  political  asylum^'^  and  numerous  multilateral  treaties  and 
conventions  include  the  asylum  concept.-''"'  in  lact,  the  principle  that 
a  nation  should  not  deliver  a  political  ofiender  to  the  government 
against  which  he  has  taken  up  arms  is  held  so  universally  that  we 
now  commonly  may  speak  of  a  right  of  political  asylum. ^''^   Thus, 


which  such  person  may  be  subject  to  prosecution  or  punishment  if  extradited  is  a  polit- 
ical ofTcnsc."  The  Secretary  of  State  reviews  extradition  grants  under  §  3196(a),  ul.  at  51: 
If  a  person  is  ordered  extraditable  alter  a  hoaringundcr  this  chapter  the  Secre- 
tary of  Stale,  in  such  Secretary's  discrciicin,  may  order  the  surrender  of  t!ic  per- 
son ...  to  the  custody  of  an  agent  of  the  foreign  state  rt  questing  extradition, 
and  may  condition  that  surrender  upon  any  conditions  such  secretar)'  considers 
necessary  to  efTcciuatc  the  purposes  of  the  applical'le  treaty  concerning  extradi- 
tion or  the  interest  of  justice. 

210.  Id.  at  50,  §  3195(a)(3)(B). 

211.  Jd.  at  49,  §  319-',(c)(3)(,-\);  "Any  issue  as  to  whether  the  foreign  state  is  seeking 
extradition  of  a  person  for  the  purpose  of  prosccutmg  or  punishing  the  person  because  of 
such  person's  political  opinions,  race,  religion,  or  nationality  shall  be  determined  by  the 
Secretary  of  State  in  ilie  discretion  of  the  Secretary  of  St.itc." 

212.  See  supra  text  accompanymg  notes  131-32  (provisions  for  hearing  by  a  full  dis- 
trict judge  and  direct  appeal  by  the  losing  paity). 

213.  Sec  Extradition  Act  of  1^82:  //earinps  on  //./?.  5227  Before  the  Siihconini.  on 
Crime  of  the  House  Ccnim.  on  the  Judicujry.  97lh  C'ung..  2d  Scss.  4-6  (st.itcmcnt  of  D. 
McGovern,  Deputy  Legal  Adviser,  Stale  Department,  Jan.  26,  I9n2). 

214.  Sec  Hearings  on  S.  J639,  supra  note  18,  at  48-50  (testimony  of  W.  H.innay,  attor- 
ney at  law ). 

215.  The  Universal  Declaration  of  Human  Rights,  jM/'z-r;  note  1 1  (quoting  article  14  on 
the  right  to  political  asylum). 

216.  See,  e.g..  Protocol  Relating  to  the  Status  of  Refugees,  Jan.  31,  1967,  19  U.S.T. 
6223,  T.I.A.S.  No.  6577,  606  U.N.T.S.  267;  Internaiional  Convention  on  Economic, 
Social  Cultural,  Civil  and  Political  Rights,  21  U.N.  GAOK  Supp.  (No.  16)  at  49,  U.N. 
Doc.  A/6316;  and  Convention  for  the  Protection  of  Ihun.in  Rights  and  Fundamental 
Freedoms.  Nov.  4,  1950,  211  U.NI.S.  221 

217.  Sec  generally  M.  GAkt'iA-MoRA,  .w/'/-^;  note  8;  Carcia-Mora,  The  tyaiure  of  Polit- 
ical Offenses:  A  Knotty  Problem  of  E.xtradition  Law,  48  Va.  L.  Ri.v.  1226(19(.2);  Kren/., 
The  Refugee  as  a  Subject  of  International  Imw.  15  Int'i  i.*i:  CoMi'.  L.Q.  90  (1966);  Roth, 
The  Right  of  Asylum  Under  United  Stoics  Immigration  Paw,  33  U.  Fl  a.  L.  Rt.v.  534 
(1981). 
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the  political  ofTcnsc  exception  is  a  concept  which  is  involved  inti- 
mately with  the  international  protection  of  human  rights. 

Hven  in  the  ab.scnce  of  a  human  rights  analysis,  extradition  pro- 
ceedings involve  significant  issues  of  individual  physical  liberty.  The 
consequence  of  an  order  of  extradition  is  to  compel  ihc  accused  to 
stand  trial  in  a  country  which  inay  be  thousands  of  miles  irom  the 
place  of  his  apprehension;  and  this  will  almost  invariably  involve  the 
cfleclualion  of  an  involuntaiy  transfer  in  the  custody  of  the  agents  of 
the  requesting  country.-'**  1-urlhermorc,  though  we  commonly  think 
of  extradition  in  terms  of  transient  fugitives,  there  is  no  bar  in 
United  States  law  to  the  rendition  of  resident  aliens  or  even  United 
States  citizens.-''^  Thus,  an  order  of  extradition  may  result  in  virtual 
banishment  from  home  and  family,  a  punishment  which  in  other 
contexts  has  been  called  the  loss  of  "all  that  makes  life  worth 
livmg."22o 

The  tradition  of  the  United  States  has  been  to  resolve  questions 
of  individual  rights  in  a  neutral  judicial  forum.  Although  neither  the 
Constitution  nor  any  international  convention  appears  to  require 
judicial  participation  in  the  extradition  process,^-'  the  political 
offense  exception  has  been  considered  a  matter  of  fundamental 
human  rights  for  over  100  years:  "[E]xtradition  without  an  unbiased 
hearing  before  an  independent  judiciary  .  .  .  [is]  highly  dangerous  to 
hberty  and  ought  never  be  allowed  in  this  country. "-=-  As  the  Court 
of  Appeals  noted  in  Mackin,  the  United  States  traditionally  has 
applied  this  proposition  with  equal  force  to  both  the  "probable 
cause"  and  "political  offense"  aspects  of  extradition  proceedings. ^^^ 

A  major  strength  of  the  judicial  process  is  that  it  provides  for 
decision-making  in  a  pubUc  forum,  attended  by  all  the  trappings  of 
fairness  and  completeness  which  a  democratic  system  of  government 
values  and  ensures.  A  court  may  provide  an  environment  which  is 
insulated  from  expediency  and  which  is  dedicated  only  to  the  deter- 
mination of  tnith  and  the  protection  of  individual  rights.  Of  course, 
the  courts  have  no  monopoly  on  fairness,  and  the  executive  branch  is 
capable  of  rendering  principled  and  impartial  decisions  on  the  polit- 


218.  See  18  U.S.C.  §3186  (1976). 

219.  See.  e.g..  Dnilcd  Slaies  v.  Rvaii,  360  F.  Siipp.  265  (F..i:).N.Y.  1973)  //;  re  Ryan, 
360  F.  Supp.  270,  272  n.4  (.F.D.N.Y.' 1973);  and  Il.R.  Ill  i'.  No.  627,  97th  Conj;,.  2d  Scss. 
21  (19K2). 

220.  Klapprolt  v.  tlniicd  States,  335  U.S.  601,  612  (19.19)  (quoting  from  Ng  F'ung  Ho 
V.  White,  259  U.S.  276.  284  (1922)). 

221  See,  e.g..  Hearings  on  S.  16.^"^.  supra  note  18,  at  48  (testimony  of  W.  llannay, 
attorney  at  law). 

222.  ///  re  Kainc.  55  U.S.  (14  How.)  103,  1 13  (1852).  See  aho  United  States  v.  Mack- 
in,  668  F.2d  122.  132-33  (2d  Cir.  1981). 

223.  United  States  v.  Mackm,  668  F.2d  122,  132-37  (2d  Cir.  19S1). 
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ical  ofrcnse  exception.  The  Judicial  foriiin,  however,  brings  with  it 
an  appearance  of  propriety  and  regularity  which  cannot  be  dupli- 
cated in  a  purely  executive  prc^cccding.  With  rc[^ard  to  an  issue  as 
sensitive  to  international  pul)]ic  opinion  as  is  the  political  oHcnse 
question,  the  adage  that  the  appearance  of  fairness  is  as  important  as 
fairness  itself,  applies  with  substantial  force. 

Opponents  of  judicial  participation  argue  that  it  is  necessary  to 
adopt  an  executive  model  in  order  to  avoid  the  embarrassment  to  the 
government  which  results  v/hcn  the  courts  deny  extradition  on  polit- 
ical grounds.-'-^  The  determination  of  the  political  offense  issue  by  a 
neutral  and  judicial  forum,  ho-  ever,  actually  might  diminish  the 
possibility  of  embarrassment  to  die  government  in  the  conduct  of 
foreign  aflairs.  Although  the  executive  model  will  allow  the  govcrn- 
rneni  to  take  whatever  course  it  chooses,  thereby  avoiding  the  prob- 
lem of  executive  inability  to  render  a  fugitive  despite  a  go\'ernmrnt:i! 
desire  to  do  so,  a  principled  application  of  the  political  ofl'en.sc 
exception  could  require  the  Secretary  of  State  to  refuse  to  extradite 
an  individual  despite  the  desire  of  the  government  to  maintain  coop- 
erative relations  v/ith  the  requesting  country.  A  rebufl"to  a  friendly 
government,  emanating  directly  from  the  oftice  of  thj  Slate  Depart- 
ment, might  prove  more  disruptive  to  diplomatic  relations  than 
would  the  decision  of  a  neutral  court  governed  by  internationally 
accepted  standards. 

The  McMuUen  case  provides  an  example.  McMullen's  offense 
was  clearly  directed  against  an  installation  of  the  British  army.^'S 
The  magistrate  may  have  erred  in  applying  the  political  oflense 
exception  to  the  particular  circumstances  of  McMullen's  crime;  how- 
ever, under  certain  circumstances,  some  members  of  the  Irish 
Republican  Army  might  commit  an  offense  against  the  British  which 
could  only  be  deemed  political.  In  such  a  case,  it  could  be  more 
advantageous  to  the  conduct  of  United  States  foreign  policy  if  the 
decision  against  extradition  stemmed  from  the  judiciary  rather  than 
directly  from  the  executive.  The  use  of  the  judicial  branch  as  the 
initial  decision-maker  would  serve  as  a  shield  that  would  allow  the 
executive  to  avoid  confrontation  with  friendlv  c'overnments  over 
matters  of  international  extradition. 

The  "judicial  shield"  also  may  serve  to  insulate  the  government 
from  adverse  international  consequences  in  cases  in  \\'hich  the  courts 


224.  Sec,  e.g.,  Jicarinii.s  on  S.  163^,  .^upra  note  18,  at  45-'56  (testimony  of  W.  Ilannay, 
attorney  at  law);  Ilcarituis  on  H.R  .^.V^,  su^th  note  2  13,  at  6  (si.itcnicnt  of  D.  Mc(;overn. 
Deputy  Lcj^al  Adviser,  Department  of  State,  Jan.  26,  1982).  See  aho.  United  States  v. 
Mackin,  668  l-.2d  122,  U^  (Td  Cir.  1981). 

225.  In  re  McMullcn,  No.  3-78-1899  M.G.  (N.D.  Cal  ,  memorandum  decision  filed 
Niay  II,  1979)  {reprinleJ  in  Hearings  on  S.  J^.^^.  supra  note  IS,  at  294). 
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ullimalcly  approve  extradition.  The  decision  to  extradite  Abu  Eain 
to  Israel  was  enormously  unpopular  both  in  the  United  Slates  and 
abroad.  A  well-organized  "Defense  Comniiitec"  mounted  a  sub- 
stantial publicity  campaign  on  Abu  Hain's  behalf",  and  a  number  of 
Cjongrcssmen  questioned  the  government's  prosecution  of  the 
case.-^-^  The  ambassadors  of  several  Arab  countries  \chcmently  pro- 
tested the  extradition, 2'^  and  the  United  Nations  General  Assembly 
passed  a  resolution  "strongly  deploring"  the  rendition  of  Abu 
Eain."'"  The  Jordanian  ambassador  denounced  the  extradition  as  "a 
disgrace  to  human  rights,  human  dignity,  international  law,  and 
moral  imperatives."^-'^ 

The  United  Sf^ates  responded  to  this  storm  of  protest  both  by 
defending  the  extradition  on  its  merits  and  by  invoking  the  fairness 
of  United  States  judicial  procedures.  The  State  Department's  Mem- 
orandum Decision  allowing  the  extradition  repeatedly  relied  upon 
the  comprehensive  nature  of  the  judicial  process  as  proof  of  the 
inapplicability  of  the  political  offense  exception. ^-^^  The  United 
States  representative  to  the  United  Nations,  speaking  on  the  lloor  of 
the  general  assembly,  argued  against  the  resolution  of  condemnation 
by  detailing  the  fairness  of  the  judicial  process  afforded  to  Abu 
Eain. 2"^'    Although  the  United  Nations  resolution  eventually  was 


226.  See  127  Conu.  Rr:C.  H  9344  (daily  cd.  Dec.  10,  1981)  (slatenicnt  of  Rep  Crock- 
ett); and  128  Cong.  Rix.  H104-H105  (daily  cd.  Jan.  28,  1982)  (.statcmcni  of  Rep. 
Findlcy). 

227.  See  36  U.N.  GAOR  (101.<;l  mlg..  Agenda  item  12)  al  2-3,  38-40.  U.N.  D(.>c.  A/L. 
58  (1981)  (statement  of  Ambassador  Nu^ei'ieh,  Jordan);  at  22  (statement  of  Ambassador 
Ra/.zooqi,  Kuwait)  [heicinafter  36  U.N.  GAOR]. 

228.  See  36  U.N.  G.\OR,  mprn  note  227.  at  22  (statement  of  Ambassador  Razzooqi, 
Kuwait,  introducing  the  draft  resolution):  "In  operative  paragraph  1  the  Gcr.eial  .Assem- 
bly 'Strongly  deplores  the  action  of  the  Govemmcni  of  the  United  States  of  America  in 
extraditing  Mr.  Ziad  Abu  Eain  to  Israel,  the  occupying  power.' " 

229.  ]d.  at  2  (statement  of  Ambas.sador  Nuseibch.  Jordan). 

230.  See  Hearings  on  S.  J6.^9,  supra  note  18,  al  133  (Memorandum  of  decision  of  the 
Department  of  Stale  in  the  case  of  the  request  by  the  State  of  Israel  for  the  extradition  of 
Ziad  Abu  Fain). 

231.  See  36  U.N.  G\OK,supra  note  227,  at  26  (slaierncnl  of  .Ambassador  Adclman. 
United  States): 

Let  me  stale  unequivocally  that  Mr.  Abu  F.ain  received  a  fully  independent  and 
impartial  judicial  review  of  the  extradition  request.  The  United  States  Magis- 
trate, after  hearing  all  of  the  evidence  presented  by  the  prosecutor  and  by  At)U 
Eain,  found  him  extraditable  undei  the  terms  of  the  United  States-Israel  cxradi- 
tion  treaty. 

The  findings  and  the  conclusions  of  the  Magistrate  v.ere  challenged  by  petition 
for  a  wiit  of  habeas  corpus.  In  denymg  the  petition,  the  United  Slates  l),>tiict 
Court  judge  reviewed  the  Magistrate's  fiiidiui'.s  at  length.  The  United  Sl.ites 
Court  of  Appeals  for  the  Sevenlli  C  iluU  aliiimcd  the  order  of  denial,  again 
reviewing  the  limtings  and  ciinclusions  of  the  Magistrate. 

l^ollowmg  ludgmcnt  by  the  United  Stales  Couit  of  Appeals,  the  ucfcndant 
petitioned  the  United  States  Supreme  Court  for  a  writ  o{ ccriior.in .  Rrpresenl- 
ing  liim  as  one  of  his  ailorntys,  both  m  tlie  Court  of  AppeaiN  proceedings  and 
before  the  United  States  Supreme  Court,  was  a  former  United  States  .Mlorney- 
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adopted  by  a  substantial  margin, 2^-  the  cfrcctivcncss  of  the  due  pro- 
cess aigumcnt  was  evidenced  by  the  decisions  of  at  least  two  delega- 
tions that  premised  abstention  upon  respect  for  the  United  States 
judicial  system/" 

The  judicial  approach  to  the  initial  determination  of  the  polit- 
ical offense  exception  is  cumbersome,  time  consuming,  ;ind  occasion- 
ally unreliable.  The  principal  merit  of  the  system,  however,  is 
precisely  that  the  outcome  of  the  process  cannot  be  controlled  or 
determined  by  the  political  branches  of  govcrnnient.  This  element 
of  independence  gives  the  judicial  model  an  internationally  recog- 
nizable appearance  of  fairness  and  propriety,  which  allows  the  exec- 
utive to  invoke  the  credibility  of  the  judiciary  as  a  shield  against 
criticism  and  condemnation. 

Proposed  definitional  and  procedural  reforms  remedy  the 
defects  in  the  past  judicial  procc-ss,  while  the  judical  model  preserves 
the  strength  of  the  traditional  judicial  shield  in  the  United  States 
extradition  process.-^'*  Furthermore,  the  propo.sed  changes  in 
appealability,'^^  and  the  retention  of  the  Secretary  of  State's  discre- 
tion over  ultimate  rendition, ^''^  should  allay  remaining  fears  raised 
by  the  three  recent  cases  that  are  cited  by  proponents  of  the  execu- 
tive model. 2"  The  political  asylum  determination  is  tied  intimately 


General.  The  Supreme  Court,  after  considering  full  briefs  on  the  issues,  decided 
that  the  case  did  not  merit  further  reviev.-  and  denied  the  request  for  certiorari. 
There  can  be  no  doubt  that  the  defendant  was  adequately  represented  and 
accorded  all  due  process  rights  guaranteed  in  such  proceedings  and  that  the 
United  Stales  judiciary,  on  all  three  levels,  accorded  the  defendant  full, 
independent  and  in;partial  review. 

232.  The  General  Assembly  adopted  the  resolution  by  75  votes  to  21,  with  43  absten- 
tions. Id.  at  111-12. 

233.  Ambassador  Pinies  from  Spain  stated:  "The  draft  resolution  describes  the  deten- 
tion of  Mr.  Abu  Hain  as  illegal  which  seems  to  call  mio  question  the  judicial  system  of 
the  United  Stales.  In  those  circumstances,  we  shall  be  obliged  to  abstain  on  the  vote  on 
the  draft  resolution  before  us."  hi.  at  11. 

Ambassador  Augustc  of  Saint  Lucia  al.so  slated  that  his  delegation  would  abstain  oul 

of  deference  to  the  judicial  system  of  the  United  States; 

On  the  other  hand,  we  must  jealously  guard  agaiiisl  the  intrusion  of  third  States 
into  the  internal  aflairs  of  a  State,  particularly  when  this  applies  to  the  o;->eration 
of  the  judicial  system.  The  corporate  body  of  establislicd  law,  giving  evidence  of 
practice  throughout  the  common  law  countries,  establishes  beyond  doubt  the 
total  indei)Cndencc  of  the  judicii^r}'.  There  is  no  v^^owwi^, prima  facie,  and  in  con- 
sidcialion  of  the  decision  of  tht  United  Slates  Supreme  Court,  lo  warrant  any 
refutation  of  the  extradition  jutlgment  based  on  an  intimation  that  ihe  Court 
may  have  acted  less  than  scrupulously  in  determining  that  Ziad  Abu  T.ain  had  a 
proper  and  legitimate  case  to  answer  before  the  Israeli  courts  wilhin  the  term  of 
the  IViKil  Code  of  the  Stale  of  Jsr.iel. 

Id   at  91-92. 

234.  Sec  xupra  sections  III  A.  and  B,  and  text  accompanying  supra  notes  224-25. 

235.  See  supra  notes  131-32  and  accimipanying  text. 

236.  See  .M.prj  note  209  .ind  accompanying  text. 

237.  Sec  supra  nolcs  198-206  and  accompanying  te.xt. 
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to  recognized  fundamental  human  rights;  the  decision  is  not  solely 
political. ^^'"^  By  recognizing  the  requirements  of  ihe  conicmporarv 
environment  in  reforming  the  definition  of  a  political  olfcnsc,  the 
judicial  inquiry  need  not  be  as  unreliable  iis  past  decisions  reject. -^'' 
Thus,  retaining  the  primacy  of  the  judicial  role  in  the  context  of  sub- 
stantive and  procedural  reform  preserves  the  traditional  strengths  of 
the  United  Stales  process,  while  it  resolves  the  problems  posed  by 
modern  international  terrorism, 

S.      The  Syndiesis  Model 

Following  the  first  round  of  congressional  debate,  an  amended 
bill  was  introduced  in  the  Senate  which  attempted  to  synthesize  the 
executive  and  judicial  approaches  to  the  political  ollense  excep- 
tion/''-'*'^ Senate  Bill  1940  creates  a  system  of  executive  primacy  in  ^he 
decision-making,  while  maintaining  the  possibihty  for  limited  judi- 
cial review. 

The  synthesis  model  removes  the  political  offense  decision  from 
the  jurisdiction  of  the  trial  court^'"  and  gives  the  Secretary  of  State 
responsibility  for  the  initial  determination. -•'-  A  defendant  claiming 
the  benefit  of  the  exception  would  be  entitled  to  submit  written  evi- 
dence and  argument  to  the  State  Department,  but  no  adversary  hear- 
ing would  be  held  and  no  testimony  would  be  taken.-'*-''  In  those 
cases  in  which  the  Secretary  of  State  has  denied  the  political  offense 
claim,  the  decision  would  be  appealable  to  a  United  Stales  Circuit 
Court  of  Appeals,  with  the  provision  that  the  court  could  not  set 
aside  the  Secretary's  decision  if  it  was  based  on  substantial 
evidence. ^-^^ 


238.  Proponents  of  the  executive  model  disagree.  Sec  supra  notes  200-0.3  and  accom- 
panying text. 

239.  Sec  supra  section  lII.,-\. 

240.  S.  1940,  97lh  Cong.,  1st  Scs.s.  (1981).  Sec  S.  Ri  i'.  No.  331,  97ih  Cong..  2d  Sess. 
(1982). 

241.  S.  Ri  I'.  No.  331,  97th  Cong.,  2d  Scss.  33.  §  3194(.i)  (1982):  -The  court  docs  not 
have  jurisdiction  to  determine  .  .  .  whether  the  foicign  st:itc  is  seeking  the  extradition  of 
the  person  for  political  offen.se,  for  an  ollense  of  a  political  character,  or  for  the  purpose 
of  prosecuting  or  punishing  the  person  for  his  political  opinions." 

242.  IcJ.  at  3.S,  §  31%(a)(3): 

If  a  person  is  found  extraditable  pursuant  to  section  3194,  the  Secretary  of  State, 
upon  consideration  of  the  provisions  of  the  applica'olc  tre;uy  and  tliis  chapter — 
.  .  .  shall  decline  to  order  the  suiiender  of  the  pcison  if  the  Sccrct.iiy  i;;  per- 
suaded by  written  evidence  and  argument  sabmiitcd  to  him  by  the  person 
sought,  that  the  foreign  state  is  seeking  the  peison's  extradition  for  a  political 
ofl'ense  or  an  ollen.se  of  a  political  character,  or  tor  the  purpose  of  prosecuting  the 
person  for  his  political  opinii)ns. 

243.  Jd  at  20. 

244.  Id  at  36,  §  3196(a): 

A  dcci.'ion  by  the  Secretary  .  .  .  denying  the  [person's  claim  that  the  foicign  state 
i:.  seeking  his  cxtiadition  for  a  political  ollense  oi  an  oUcn.sc  of  a  political  charac- 
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Al  first,  this  appro;ich  appears  to  answer  many  of  the  objections 
that  liavc  been  raised  to  both  the  cxecuiivc  and  judicial  niodcls.  It 
eliminates  the  need  to  hold  Icnjithy  and  potentially  embarrassing 
hearing  in  the  trial  coiirl  and  it  ;:fJirms  the  primacy  of  the  executive 
branch  in  making  political  decisions  of  international  import. -"'"^  The 
synthesis  model,  nonetheless,  preserves  the  possibility  of  impartial 
judicial  review  as  a  safeguard  against  arbitrary  extradition. 

Closer  scrutiny,  however,  reveals  that  this  synthesis  actually 
combines  the  v/orst  elements  of  bcjth  of  its  components.  The  Secre- 
tary of  Slate  will  be  required  to  make  a  public  ruling  on  the  political 
oflense  cjucstion  prior  to  dctermin.Mion  by  any  court.  Thus,  the  Sec- 
retary may  be  placed  in  the  vulnerable  position  of^  having  his  per- 
sonal order  in  favor  of  extradition  rejected  as  unlawful  by  a  United 
States  court.  Alternatively,  the  Secretary  will  be  unable  to  defer  to 
the  courts  the  embarrassing  decision  to  deny  the  extradition  request 
of  a  friendly  countiy  or  wartime  ally. 2**^'  In  short,  the  synthesis 
model  fails  to  accomplish  the  goal  of  enhancing  executive  flexibility, 
while  at  the  same  time  it  denies  the  Secretary  of  State  the  benefit  of 
the  judicial  shield.  Thus,  proponents  of  the  executive  Tuodel  should 
find  the  synthesis  model  unacceptable. 

Senate  Bill  1940  similarly  should  be  unsatisfactory  to  advocates 
of  the  judicial  model,  because  it  fails  to  provide  for  a  public  eviden- 
tiary hearing. ^'^'^  While  review  by  a  court  of  ap]«,als  docs  provide  for 
some  participation  by  an  independent  judiciary,  the  substantial  evi- 
dence standard  that  the  bill  imposes  will  require  the  court  in  most 
cases  to  summarily  affirm  the  Secretary's  decision. ^■'** 

The  synthesis  model  clearly  represents  an  attempt  to  resolve  the 
conflict  between  the  executive  and  judicial  approaches  to  the  polit- 
ical offense  exception.  This  resolution,  however,  combines  all  of  the 
vices  of  the  two  pure  models,  while  containing  few  of  their  virtues. 
The  synthesis  approach,  if  adopted,  will  fail  to  provide  adequate  due 
process  safeguards  for  the  accused  and  needlessly  will  expose  the 
Secretary  of  State  to  the  possibility  of  rebuke  on  sensitive  interna- 
tional issues. 


tcr  may  l>e  appealed  by  the  pcr.son  to  the  United  Stales  couil  of  appeals  to  which 
an  appeal  under  section  3195  v.oiild  lie.  The  court  shall  not  sel  aside  the  Sccie- 
tai'y's  decision  if  it  is  based  on  substantial  evidence. 

245.  A/,  at  20. 

246.  Sa-  Il.R.  Ri.p.  No.  627,  97th  Cong..  2d  Sess.  21  (1982), 

247.  M 

248.  A/  at  2.1. 


149 


CONCLUSION 


Currcnl  United  States  extradition  treaties  do  not  establish  a  def- 
inition of  the  pohiical  offense  exception  and  'io  not  provide  a  formal 
for  its  ajiphcalion.''"  The  jurispniuence  developed  through  the  judi- 
cial process  has  not  proven  adequate  to  deal  with  the  situations  con- 
fronting it  in  modem  times.  Consequently,  the  entire  area  of  law  is 
ripe  for  legislative  reform.  The  enactment  of  a  single,  comprehen- 
sive statute  that  will  govern  the  application  of  nearly  100  bilateral 
treaties  is  necessarily  a  complex  undertaking.  Care  must  be  taken  to 
avoid  placing  the  United  States  in  breach  of  existing  treaties  that 
may  have  been  premised  on  the  traditional  process,'"^"  and  due 
regard  must  be  given  to  the  norms  and  practices  of  international 
custom. ^^' 


249.  Sec  sMpra  notes  17  and  46. 

250.  Il  is  beyond  question  thai  Congress  assumes  the  power  to  legislate  even  in  direct 
contravention  of  both  existing  treaties  and  international  law.  See,  e.^..  Cook  v.  United 
States,  2S8  U.S.  102.  119-20  (1933);  White  v.  Mechanics  Securities  C^orp.,  269  U.S.  283, 
300  (1925);  Chinese  F^xclusion  Ca.se.  130  U.S.  581,  60<")  (1889);  and  Head  Money  Cases, 
112  U.S.  580,  598-99  (1884).  Legislation  is  not  lo  be  interpreted  as  abogating  a  treaty 
provision  unless  such  an  intent  was  clearlv  manifested  by  Congress.  See,  e.g..  Pigeon 
River  Co.  v.  Charles  W.  Cox,  Ltd..  291  U.S.  138,  157-60  (1934);  Cook  v.  United  States, 
288  U.S.  102,  119  (1933);  and  United  States  v.  Payne.  264  U.S.  446,  448  (1924). 

The  current  proposals  for  extradition  reform  do  not  appear  to  be  intended  to  abrogate 
any  treaties.  Rather,  the  proposals  have  been  offered  lo  revise  the  antiquated  stalulcs 
whicii  govern  the  rmplemcntation  of  existin»  treaties.  See  Hearihg  on  S.  Jd'JQ,  .mprti  hi>te 
18,  at  5  (statenienl  of  M.  Abbcll,  Director,  OfHcc  of  Inlernaiional  AH'airs,  Criminal  Divi- 
sion, Department  of  Justice).  Procedural  matters  arc  domtstic  in  nature  and  are  appro- 
priate subjects  for  congrcs;^ional  determination.  Congress  may  repeal  or  modify 
legislation  in  order  to  better  implement  treaty  provisions.  See  G.  SuTiitKi..\ND.  Consti- 
tutional Power  anij  World  Akfairs  139  (1919).  In  any  event,  the  issue  of  breach  of 
a  bilateral  treaty  is  determined  by  the  affected  paily.  id.  Sec  al.so  Charlton  v.  Kelly,  229 
U.S.  447,  473-76  (1913).  Because  each  of  the  proposed  reform  bills  simplifies  the  extradi- 
tion process,  il  is  inconceivable  that  any  treaty  partners  of  the  United  States  would 
declare  the  United  States  to  be  in  breach  for  enacting  reforms  that  are  likely  to  result  in 
fewer  denials  of  extradition  requests.  Whether  a  future  defendant  will  be  able  to  raise  a 
defense  of  "reliance"  on  the  old  law  is  an  issue  which  is  yet  to  be  determined. 

251.  Although  the  United  States  is  not  obliged  to  follow  customary  international  law 
in  the  area  of  extradition,  j^^  j7//7.'a  note  250.  the  current  reform  debate  has  given  sub- 
stantial consideration  to  international  practice.  The  mo;;l  commonly  proposed  definition 
of  "political  offen.se"  relies  on  existing  treaties  and  ihe  European  Convention  on  the  Sup- 
pression of  Terrorism,  w/T^  note  142.  See  supra  notes  136-44  and  accompanying  text. 

There  is  no  uniform  international  practice  regarding  the  procedure  for  applying  ihe 
political  ollcnse  exception.  The  nation?  of  the  world  use  executive,  judicial  and  s)nthesis 
models.  The  judicial  model  is  predominant  among  the  common  law  countries,  although 
both  Canada  and  Australia  follow  the  executive  approach.  See.  e.g.,  txiradition  Act. 
1870,  33  A  34  Vicl.,  ch.  52,  §  3  (United  King<iom);  and  lixtradition  (Foreign  States)  Act, 
[1966].  Aii.STL.  C.  Acts  No.  76  at  660.  §  14,  Among  the  Huropcan  nations  Prance  uses  a 
judicial  model  (lixtradition  Law  of  March  10.  1927  D.P.  IV  265);  West  Cjcrmany  follows 
a  .strictly  executive  approach  (.vupm  note  12);  and  Austria  and  Swit7crland  have  mixed 
systems  (Statute  on  P.xtiadiiion,  1979  ARCH  §  14  (Austria);  Laws  of  Jan.  22,  1892  AS., 
Art.  10(1)  (Switzerland)).  Similarly,  there  appears  to  be  no  unifurm  practice,  and  conse- 
quently no  customary  intcrnatit>nal  law,  concerning  matters  such  as  burden  of  proof  or 
appealability. 
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The  debate  on  the  fvilure  of  the  political  ollense  exception  has 
been  lieahhy  and  productive.  It  now  appears  certain  that  llie  Icgishi- 
ture  will  provide  much  needed  [guidance  in  this  little  known  but  sen- 
sitive area,  and  that  a  statutory  definition  of  the  political  ofTense 
exception  will  emerge  which  is  consonant  with  United  States  policy 
towaid  the  apprehension  and  punishment  of  international  terrorists. 

The  judicial  model  for  determination  of  the  political  ollense 
exception  is  the  approach  that  best'  harmonizes  the  protection  of 
political  dissent  with  the  punishment  of  wanton  violence.  Although 
the  past  judicial  practice  had  its  shortcomings,  procedural  and  sub- 
stantive reforms  will  resolve  those  problems.  The  enactment  of  a 
definition  of  political  oflcnse  v/hich  abandons  the  overinclusive  Cas- 
tioni  test  will  ensure  that  the  courts  do  not  extend  the  protection  of 
the  exception  to  those  who  jiracticc  violence  agiiinst  civilicins.  Fur- 
thermore, placing  the  burden  of  j'-roof  on  the  defendant  and  adopt- 
ing a  clear  and  convincing  e\'dence  standard  will  reduce  the 
potential  for  judicial  error  and  will  maximize  executive  ficxibility 
behind  a  judicial  shield.  Finally,  the  availability  of  direct  appeal  for 
all  parties  will  provide  for  adequate  judicial  review  ard  will  elimi- 
nate the  potential  for  a  inagistrate  to  ihwail  the  foreign  policy  goals 
of  the  executive. 

Following  the  adoption  of  these  reforms,  initial  jurisdiction  over 
the  political  offense  exception  may  continue  to  reside  safely  in  the 
•judiciary  without  fear  of  unduly 'limiting  the  discretion  of  the  execu-' 
live  in  the  conduct  of  foreign  affairs.  By  maintaining  the  primacy  of 
the  neutral  judicial  forum,  the  vitality  of  the  political  ofTense  excep- 
tion, with  its  intimate  ties  to  fundamental  human  rights,  can  be 
preserved. 


Thus,  the  United  States  should  be  relatively  free  to  adopt  extradition  procedures 
according  to  considcration.s  of  domestic  policy.  .Although  this  legi.slativc  freedom  may  be 
circumscribed  by  broad  international  principles  {see  siipra  notes  9-1 1  and  acconip. laying 
text),  tliose  issue.s  cannot  be  di.scussed  in  the  abstract  and  must  be  saved  for  consKicratiou 
upon  the  passage  of  legislation. 
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Mr.  Hughes.  Well,  thank  you  very  much  for  a  really,  very,  very 
comprehensive,  insightful  statement. 

One  of  the  arguments  you  make  is  that  the  rule  of  noninquiry 
has  served  us  well,  that  it  has  proper  balance  and  division  of  labor, 
and  that  it  was  carved  out  by  the  courts  which  have  said  that  it 
isn't  really  within  their  realm  to  be  determining  the  motivation  of 
a  requesting  jurisdiction  or  the  circumstances  surrounding  that  na- 
tion's request — that  that  is  a  purely  executive  function. 

My  question  is:  With  the  political  offense  question,  when  we 
carve  out  an  extraordinary  circumstances  exception,  doesn't  that, 
by  its  very  nature,  entail  that  type  of  an  inquiry  by  the  judiciary? 

Mr.  LuBET.  Well  that,  I  suppose,  would  depend  in  part  on  the 
nature  of  the  report  that  accompanies  the  bill.  I  had  read  extraor- 
dinary circumstances  to  mean  circumstances  of  fact;  for  example,  if 
a  crime  of  violence  were  committed  in  the  course  of  escape  from  a 
prison  in  Poland — Lech  Walesa,  was  the  example  that  sprang  to 
mind  last  year — if  the  circumstances  which  surrounded  it  amount- 
ed to  necessity  to  protect  one's  family  in  the  midst  of  a  revolution. 
So,  I  have  read  extraordinary  circumstances  as  meaning  circum- 
stances of  fact.  They  are  susceptible,  I  think,  of  the  other  interpre- 
tation. 

Mr.  Hughes.  Let  me  read  to  you  what  our  report  said,  in  the  last 
Congress.  And  that  doesn't  mean  that  the  report  language  this 
year  would  be  the  same,  but  it  does  give  you  some  indication  of 
how  this  committee  felt  about  it. 

The  balancing  test,  in  determining  whether  extraordinary  cir- 
cumstances exist — I  paraphrase — should  include  a  determination  of 
whether  the  victims  were  part  of  a  civilian  government  or  the  mili- 
tary. To  the  extent  that  the  crime  involved  a  random,  ad  hoc  act  of 
violence  against  innocent  civilians,  it  would  be  more  difficult  to  es- 
tablish that  extraordinary  circumstances  existed. 

The  balancing  test  should  also  include  an  examination  of  the  re- 
lationship between  the  person  being  sought  and  any  political  orga- 
nization, and  whether  the  contact  allegedly  engaged  in  was  done  in 
the  furtherance  of  that  group's  political  goals.  The  facts  should 
work  to  exclude  from  consideration  as  political  offenders  persons 
who  were  not  connected  with  any  coherent  group;  that  is,  for  exam- 
ple, drug  traffickers. 

And  it  goes  on  to  suggest  that  we  should  be  looking  into  a 
number  of  circumstances  that  would  have  political  overtones. 

Doesn't  that  suggest  that  the  court  is  going  to  be  considering 
similar  issues  in  both  the  political  offense  exception  and  the  rule  of 
noninquiry? 

Mr.  LuBET.  Obviously,  Congressman,  there  is  a  continuum  there, 
and  no  matter  where  the  line  is  drawn  the  next  point  on  the  other 
side  will  be  very  close.  The  report  which  you  just  read  to  me  is  still 
comprised  of  facts  and  circumstances  concerning  the  nature  of  the 
offense  and  characteristics  of  the  defendant,  which  have,  tradition- 
ally, been  determined  by  the  courts.  But  what  it  excluded,  and  I 
think  rightly  so,  were  those  circumstances  which  go  to  the  nature 
of  the  Government  and  the  motive  of  the  request  of  the  Govern- 
ment. 

Mr.  Hughes.  Let  me  ask  you.  The  doctrine  of  extraordinary  cir- 
cumstances really  has  not  been  defined  by  the  court.  You  pretty 
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much  equate  extraordinary  circumstances  with  the  existence  of  a 
presumption,  and  there  is  a  great  deal  of  case  law  about  presump- 
tions on  various  subjects.  Would  it  be  preferable  to  use  the  term 
"presumption";  that  is,  the  presumption  would  apply  against  the 
political  offense  exception,  as  opposed  to  using  the  term  "extraordi- 
nary circumstance"? 

Mr.  LuBET.  Actually,  I  think  the  extraordinary  circumstance  test 
is  better  than  the  use  of  presumption. 

Mr.  Hughes.  Why? 

Mr.  LuBET.  Well,  this  gets  into  a  lengthy  discussion  of  some  of 
the  modern  scholarship  in  the  field  of  evidence  where  the  trend  is 
away  from  using  any  presumptions  anywhere,  and  phrasing  all 
burdens  in  terms  of  burden  of  production,  burden  of  proof,  and  ne- 
cessity of  establishing  facts. 

It  is  my  experience  as  a  trial  lawyer  that  presumptions  are  just 
hopelessly  confusing,  and  that,  as  much  as  possible,  they  should  be 
avoided.  Here  I  think  that  the  phrase  that  there  was  a  presump- 
tion against  the  application  of  the  political-offense  exception  would 
only  lead  to  substantial  confusion  and  additional  litigation.  And  as 
unclear  as  extraordinary  circumstances  might  be,  I  think  it  is  a 
step  in  the  right  direction. 

Mr.  Hughes.  I  think  your  articulation  of  the  difference  between 
a  request  for  asylum  and  for  extradition  is  an  excellent  one. 

I  gather  you  feel  that  there  would  be  no  reason  to  stay  extradi- 
tion hearings,  if  a  request  for  asylum  was  made. 

Mr.  LuBET.  Excuse  me.  I'm  sorry. 

Would  you  repeat  that? 

Mr.  Hughes.  Yes. 

I  asked  previous  witnesses  if  they  would  stay  an  extradition 
hearing  until  an  asylum  decision  had  been  rendered.  And  I  take  it, 
from  what  you  have  just  said,  that  you  would  not;  an  asylum  hear- 
ing should  not  stay  a  hearing  on  an  extradition  request. 

Mr.  LuBET.  I  would  do  the  opposite;  I  would  stay  the  asylum  pro- 
ceeding pending  the  outcome  of  the  extradition.  It  seems  to  me  the 
extradition  takes  precedence. 

Mr.  Hughes.  Sure. 

Mr.  LuBET.  In  fact,  I  think  I  can  prove  it.  Assume  a  person  is  in 
the  United  States  illegally  and  is  apprehended,  and  sought  to  be 
deported,  and  that  he  makes  a  request  for  asylum  and  the  request 
for  asylum  is  granted,  and  the  person  is  now  legally  in  the  United 
States.  Three  weeks  later  an  extradition  request  is  made  based 
upon  information  that  wasn't  known  before;  The  person  is  being 
sought  for  murder  in  the  country  of  his  origin.  Certainly  the  grant 
of  asylum  would  be  no  defense,  or  ought  not  to  be  a  defense,  to  the 
request  for  extradition.  The  extradition  should  be  at  least  able  to 
go  forward.  Notwithstanding  a  grant  of  asylum  I  think  extradition 
for  crimes  takes  precedence  over  the  civil  determination  under  the 
immigration  laws. 

Mr.  Hughes.  Thank  you.  Thank  you  very  much. 

Mr.  LuBET.  Thank  you. 

Mr.  Hughes.  The  gentleman  from  Michigan. 

Mr.  Sawyer.  I  suppose  it  would  follow  that  we  could  extradite 
and  everything  as  being  proffered  as  a  citizen  of  a  foreign  country. 

Mr.  Lubet.  Precisely. 
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Mr.  Sawyer.  So,  it  seems  to  me  we  could  both  grant  them 
asylum  on  the  one  hand  and  extradite  for  a  crime,  just  like  you 
might  extradite  a  citizen. 

Mr.  LuBET.  Exactly.  That  is  why  there  is  no  reason  to  stay  the 
extradition  pending  the  outcome  of  the  asylum.  You  wouldn't  stay 
extradition  pending  the  outcome  of  a  naturalization  proceeding. 

Mr.  Sawyer.  It  is  probably  the  most  difficult  thing  to  reconcile 
logically,  and  I  recognize  the  problem  is  that  these  terrorist  of- 
fenses which  are,  really,  purely  political  in  most  of  the  cases  where 
the  PLO  or  some  other  organization  bombs  an  Embassy  or  some- 
thing, or  Israel,  and  then  you  get  extradition,  they  didn't  even 
know  any  of  the  people,  there  was  no  aim  to  gain;  it  was  purely  a 
political  end.  And  yet  I  guess  none  of  us  would  very  well  condone 
refusing  extradition  in  that  kind  of  a  case.  But  it  puts  kind  of  a 
hypocracy,  in  a  sense,  over  this  whole  political  offense  sort  of  thing. 
It's  kind  of  a  whose  politics  are  being  gored,  in  effect. 

Mr.  LuBET.  Part  of  the  problem  is,  I  think,  the  name  "political 
offense  exception."  If  one  could  go  back  to  1833  and  pick  a  new 
name  for  it,  something  other  than  political  offense,  that  would 
probably  be  salutory,  because  the  word  political  just  covers  too 
much  territory.  Political  motivation,  political  association,  political 
activity — and  I  think  it  has  been  recognized  early  on  that  political 
offense  does  not  mean  politically  motivated  offense  but  really  it  is 
a  term  of  art  meant  to  cover  a  much  narrower  range  of  activity. 
Unfortunately,  our  language  doesn't  have  a  synonym  that  immedi- 
ately jumps  to  mind,  except  to  say  that  no  matter  what  side  some- 
one is  on  politically,  it  is  possible  to  conceive  of  circumstances 
where  you  would  want  to  see  the  criminal  extradited. 

If  one  is  pro-Israeli,  of  course,  or  even  not,  the  extradition  of  PLO 
people  springs  to  mind.  If  one  is  pro-PLO  you  certainly  wouldn't 
want  to  say  that  Allen  Harry  Goodman,  the  fellow  who  was  just 
convicted  of  shooting  up  the  mosque  in  Jerusalem,  should,  if  he 
had  escaped  Israel,  that  they  shouldn't  have  been  entitled  to  extra- 
dite him  to  punish  him.  What  is  needed  is  to  find  some  objective 
standard  that  is  based  on  decency  instead  of  politics,  I  suppose,  and 
apply  that  across  the  board. 

And  I  don't  want  to  claim  ultimate  wisdom  on  this  subject,  but  it 
strikes  me  that  the  current  bill  comes  pretty  close.  It  would  gore 
my  ox,  I  think,  under  certain  circumstances.  I'd  have  to  live  with 
that. 

Mr.  Sawyer.  The  big  problem  with  that  that  bothers  me — and  I 
don't  know  that  there  is  any  answer  to  it,  but  you  posed  the  sce- 
nario of  Lech  Walesea  escaping  from  a  prison  in  Poland,  and 
maybe  through  necessity  or  in  the  process,  killing  a  couple  of 
guards,  let's  say,  when  he  did.  It  would  be  rather  difficult  for  me  to 
visualize  one  of  our  courts  granting  extradition  in  that  kind  of 
case.  On  the  other  hand,  if  we  had  some  Communist  in  England 
that  was  doing  something  that  was  deemed  of  the  British  to  be 
very  disruptive  of  their  government  or  something,  and  he  was  put 
in  prison,  and  the  same  thing  happened,  he  killed  a  couple  of 
guards  and  fled  to  the  United  States,  it  would  be  rather  difficult  to 
perceive  of  our  not  extraditing  him.  And  yet,  it's  so  highly  subjec- 
tive that  the  whole  thing,  I  don't  think  you  can  get  too  legalistic 


154 

about  looking  at  it.  I  just  don't  think  it  permits  of  that  when  you 
get  into  that  political  question. 

Mr.  LuBET.  That  is  one  reason  to  preserve  executive  flexibility  in 
the  application;  it  might  well  be  that  that  decision  is  a  distinction 
that  we  shouldn't  ask  a  judge  to  make,  and  certainly  one  that  we 
shouldn't  ask  400  different  judges  to  make,  sitting  all  over  the 
United  States,  but  to  centralize  that  sort  of  policy  decision  in  the 
hands  of  the  State  Department. 

Mr.  Sawyer.  I  suppose  we  could  even  visualize  that  if  a  new  gov- 
ernment came  to  power  in  Poland,  and  was  an  anti-Communist 
government,  and  some  Communists  were  imprisoned  and  doing  the 
same  thing  as  you  envisioned  Walesea,  I  assume  that  our  approach 
might  very  well  be  quite  the  opposite  on  an  extradition  question. 
We  might  very  happily  send  them  back  to  the  Polish  Government. 
So,  that's  why  I  think  we're  kind  of  in  agreement — I  guess  we're  in 
agreement — in  that  in  a  more  general  and  somewhat  vague  way  we 
can  meet  these  standards,  and  perhaps  the  better  because  they 
really  won't  stand  too  much  analysis. 

Mr.  LuBET.  I  might  articulate  it  differently.  Congressman,  and 
say  the  more  objective  we  can  make  the  standards  for  the  courts, 
the  better,  leaving  the  subjective  judgments  to  politics,  which  is, 
I'm  sure  you  know  as  a  Congressman,  is  a  more  subjective  art  than 
jurisprudence. 

Mr.  Sawyer.  Thank  you. 

I  yield  back. 

Mr.  Hughes.  I  worry  about  another  aspect  of  it,  and  that  is  that 
under  our  Constitution,  treatymaking  responsibilities  are  for  the 
President  and  for  the  Senate.  And  I  operate  on  the  premise,  first  of 
all,  that  we  should  not  have  treaties,  or  we  should  be  looking  at 
revising  treaties,  with  those  countries  that  don't  have  good  human 
rights  records,  where  there  would  be  the  type  of  violations  that 
would  give  us  that  type  of  fear.  And  it  would  permit  every  court 
throughout  this  land  to  make  decisions  on  that  issue,  so  that,  in 
effect,  you  are  undercutting  the  treaty  commitments,  where  we 
promised  to  extradite  defendants,  under  certain  circumstances. 

Mr.  LuBET.  That's  right.  Congressman.  I  would  go  further  and 
say  that  the  existence  of  a  treaty  is  evidence  of  the  fact  that  an 
investigation  has  been  made  by  the  political  branches  of  govern- 
ment, that  the  country  is  a  legitimate  treaty  partner,  one  which 
can  be  trusted  to  fulfill  its  international  obligations;  that  treaty 
hasn't  just  been  negotiated  by  the  President  but  it  has  been  rati- 
fied by  two-thirds  of  the  Senate  and  ought  to  be  entitled  to  great 
weight  on  the  questions  of  due  process  and  humane  treatment 
which,  after  all,  are  precisely  the  ones  that  are  going  to  be  consid- 
ered in  negotiating  the  treaty. 

Of  course,  it  is  true  that  governments  change  and  treaties 
remain  in  force  and  are  binding  upon  successor  governments.  So, 
the  situations  will  arise  where  the  existence  of  a  treaty  can't  be 
conclusive  of  the  issue  of  fair  treatment,  or  humane  treatment,  or 
due  process,  because  of  changing  world  events. 

Mr.  Hughes.  Well,  when  they  change  we  have  the  opportunity  to 
renegotiate  the  treaty. 

Mr.  Lubet.  We  have  the  opportunity  to  renegotiate  the  treaty  or, 
I  suppose,  even  abrogate  it. 
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Mr.  Hughes.  Abrogate  it. 

Mr.  LuBET.  But  we  also  have  the  opportunity,  far  short  of  that, 
for  the  Secretary  of  State  to  say,  "This  is  a  political  crime  and  I 
will  not  allow  extradition";  which  is  a  better  approach  because  it 
preserves  for  us  the  opportunity  to  extradite  to  the  United  States. 

And  I  understand,  from  what  Mr.  Abbell,  who  is  present  in  the 
room  today,  from  a  previous  conversation,  that  we  get  a  lot  more 
than  we  send,  that  we  receive  more  criminals  than  we  extradite, 
and  that,  therefore,  our  interest  is  definitely  in  maintaining  trea- 
ties with  as  many  countries  as  possible.  And  if  the  placement  of 
discretion  in  the  executive  will  allow  us  to  have  more  treaties, 
while  still  denying  extradition  in  appropriate  cases,  that  has  got  to 
be,  on  balance,  a  plus  to  the  United  States. 

Mr.  Hughes.  Do  you  think  that  it's  getting  into  our  balance  of 
trade? 

Mr.  LuBET.  I  don't  know  the  answer  to  that  question. 

Mr.  Hughes.  Thank  you,  Professor.  Only  joshing.  You've  been 
most  helpful.  Once  again,  we  appreciate  it. 

Mr.  LuBET.  Thank  you. 

Mr.  Hughes.  Our  final  witness  today  is  Waldemar  Solf,  who  is 
senior  professor  at  the  Washington  College  of  Law,  The  American 
University,  here  in  Washington.  He  has  had  a  long  and  distin- 
guished career  with  the  U.S.  Army,  with  the  Judge  Advocate  Gen- 
eral as  a  military  judge  and  as  a  member  of  several  U.S.  delega- 
tions to  conferences  on  international  laws.  He  has  received  several 
awards  from  the  military,  including  having  a  chair  for  internation- 
al law  named  in  his  honor  by  the  Judge  Advocate  General's  Office. 
He  has  published  extensively  on  matters  relating  to  international 
law  and  is  a  member  of  various  committees  on  international  law. 
Although  he  is  not  representing  the  American  Bar  Association 
today,  he  is  chairman  of  the  ABA's  International  Criminal  Law 
Committee  of  the  Section  of  International  Law  and  Practice.  In 
that  capacity  he  has  been  extensively  involved  in  making  recom- 
mendations to  the  ABA  on  how  the  extradition  laws  of  this  country 
should  be  reformed. 

Mr.  Solf,  we've  received  your  statement,  and  without  objection  it 
will  be  made  a  part  of  the  record.  And  we  hope  that  you,  likewise, 
will  be  able  to  summarize  for  us. 

Welcome. 

TESTIMONY  OF  WALDEMAR  A.  SOLF,  ADJUNCT  PROFESSOR  OF 
LAW,  WASHINGTON  COLLEGE  OF  LAW,  THE  AMERICAN  UNI- 
VERSITY 

Mr.  Solf.  Thank  you  very  much,  Mr.  Chairman.  It  is,  indeed,  a 
great  pleasure  for  me  to  appear  on  the  subject  to  which  I've  given 
some  thought  in  the  last  couple  of  years. 

I  think  your  committee  has  produced  an  outstanding  bill,  which 
really  will  effect  much  needed  reform  in  American  extradition 
practices  and  procedure.  I'd  like  to  extend  my  sincere  congratula- 
tions on  the  excellent  job  that  you  have  done. 

I  intend  to  limit  my  remarks  to  the  list  of  acts  which  are  not  po- 
litical offenses,  in  subsections  3194(e)  (2)  and  (3).  The  sense  I  have 
gotten  from  the  testimony  of  all  the  witnesses  so  far,  and  your  re- 
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marks,  is  an  appreciation  of  a  fact  that  there  are  limits  to  violence, 
even  if  they  are  politically  motivated;  usually  called  terrorisms, 
these  go  beyond  any  tolerable  concept  of  what  might  be  iricluded 
within  the  political  offense  exceptions. 

Mr.  Chairman,  I  noted  that  in  your  statement  of  last  week  you 
cautioned  that  "we  must  be  careful  that  in  excluding  certain  con- 
duct from  the  political  offense  definition  we  do  not  also  exclude 
other  conduct  that  has  traditionally  been  encompassed  within  the 
meaning  of  the  term."  I  would  like  to  corrolate  this  bill  with  the 
law  applicable  in  armed  conflict,  particularly  the  1949  Geneva  Con- 
ventions. Within  their  scope  is  common  article  3  which  deals  exclu- 
sively with  noninternational  armed  conflicts.  There  are  now  154 
parties  to  the  conventions  which  makes  article  3  the  most  widely 
ratified  and  applicable  human  rights  treaty  in  existence. 

Now,  the  history  of  the  political  offenses  exception  indicates  that 
it  was  invented  in  the  1840's  to  shield  from  extradition  participat- 
ing combatants  of  the  nationalist  democratic  revolutions  and  civil 
wars  that  swept  Europe  and  the  Americas  in  the  mid-19th  century. 
The  primary  beneficiary  of  relative  political  offenses  was  the  com- 
batant in  the  internal  armed  conflict.  Pure  political  offenses  such 
as  treason,  sedition,  political  dissent,  just  are  not  in  any  extradition 
treaty  to  which  the  United  States  has  ever  been  a  party;  and,  so,  it 
is  irrelevant  to  even  talk  about  them. 

The  offenses  we  are  concerned  with  are  those  common  crimes 
which  happen  in  a  political  context.  Now,  I  am  afraid  that  subpara- 
graph (A)  and  (B)  of  subsection  (eX3),  as  now  drafted,  erode  the  ben- 
efit of  that  exception  for  the  normal  participant  in  a  noninterna- 
tional armed  conflict.  After  all,  there  is  nothing  extraordinary 
about  killing  a  combatant  in  battle,  capturing  a  combatant  in  a 
conflict  situation,  or  the  use  of  firearms  in  a  civil  war.  The  ambigu- 
ity of  those  provisions  could  be  corrected  by  making  it  clear  that 
the  conduct  which  violates  the  internationally  established  norms 
applicable  in  noninternational  armed  conflicts  is  not  a  political  of- 
fense, but  that  warlike  acts  of  combat  such  as  killing,  wounding,  or 
capturing  of  an  enemy  combatant  or  the  use  of  firearms  against  an 
adversary  should  remain  within  the  exception  even  though  the  vic- 
torious government's  law  considers  these  acts  to  be  murder,  maim- 
ing, kidnaping,  or  assault  with  a  dangerous  weapon. 

This  formula  should  be  limited  to  situations  of  armed  conflict. 
We  ought  not  to  draft  any  provision  in  such  a  way  as  to  make  a 
police  or  military  personnel  fair  game  for  violence  by  dissidents  or 
terrorists  in  situations  falling  short  of  armed  conflict. 

I  think  the  balancing  test  of  the  extraordinary  circumstances 
clause  is  adequate,  in  situations  falling  short  of  armed  conflict,  to 
accommodate  the  meritorious  case  where  violence  is  justifiable  in 
defense  of  fundamental  human  rights.  I  think  we  may  have  more 
problems  with  hijacking. 

The  State  Department  can  inform  you  more  completely,  but  I  be- 
lieve that  at  least  twice  a  year  somebody  hijacks  an  airplane  out  of 
East  Germany  or  Poland  into  West  Berlin.  And,  obviously,  it  would 
be  unthinkable  to  extradite  the  individual.  Of  course,  our  treaty  ob- 
ligations are  complied  with,  the  airplane  is  immediately  returned, 
other  passengers  and  crew  who  do  not  wish  to  seek  asylum  in  West 
Berlin  are  returned  promptly.  But  we  comply  with  our  treaty  obli- 
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gations  in  those  instances  by  subjecting  the  hijacker  to  a  trial  in 
the  West  Berlin  courts.  At  one  time  we  established  the  United 
States  Court  for  Berlin  to  try  a  group  of  these  hijackers.  Sentences 
were  not  very  severe,  but  we  did  comply  with  our  treaty  obliga- 
tions. 

I  hope  that  there  is  nothing  in  your  bill,  sir,  that  would  preclude 
the  United  States  from  trying  an  offender  in  its  custody  where  we 
have  an  obligation  to  either  submit  the  prosecution  or  to  extradite. 
I  didn't  think  that  there  was  that  difficulty,  but  it  is  well  worth 
examining  this  matter  further. 

Now,  in  order  to  make  the  proposal  which  I  have  made — and  you 
will  find  it  on  page  15  of  my  prepared  statement — it  is  necessary  to 
define  "armed  conflict"  for  the  limited  purposes  of  this  legislation. 
Now,  at  this  time  the  United  States  and  153  other  countries  are 
bound  by  common  article  3  to  the  1949  Geneva  Convention.  This 
article  prescribes  basic  norms  for  the  protection  of  persons  not 
taking  an  active  part  in  the  hostilities,  or  no  longer  taking  an 
active  part  in  hostilities.  It  doesn't  define  the  term  "armed  con- 
flict," because  it  was  not  possible  to  achieve  a  consensus  on  any 
definition.  Lack  of  definition  has  made  it  possible  by  states  affected 
by  insurrections  or  revolutions  to  deny  that  the  bloodshed  taking 
place  in  their  territory  amounts  to  an  armed  conflict.  France  did 
not  consider  the  Algerian  rebellion  to  be  an  armed  conflict  until 
very  late  in  the  war.  Pakistan  did  not  consider  the  Bangladesh  se- 
cession to  be  an  armed  conflict  until  quite  late.  And  the  United 
Kingdom  does  not  consider  what  is  happening  in  Northern  Ireland 
to  be  an  armed  conflict. 

In  1977,  two  Protocols  were  adopted  to  the  1949  Geneva  Conven- 
tion, one  dealing  with  international  armed  conflicts  and  the  other 
one  with  noninternational  armed  conflicts.  The  United  States 
hasn't  ratified  either  of  these  protocols  yet. 

The  protocol  dealing  with  noninternational  armed  conflicts,  pro- 
tocol II,  supplements  and  elaborates  the  simple  norms  of  common 
article  3  by  adding  considerable  detail  and  by  adapting  several  so- 
phisticated provisions  for  the  protection  of  civilian  population 
against  the  effects  of  hostilities.  It  presupposes  that  the  dissident 
rebel  side  has  sufficient  state-like  characteristics  to  enable  them  to 
conduct  sustained,  and  concerted  military  operations  and  to  imple- 
ment the  fairly  sophisticated  standards  subscribed  for  humane 
treatment  of  detainees,  a  court  system,  and  highly  organized  medi- 
cal care  system.  If  we  ratify  protocol  II,  that  will  provide  its  own 
definition  and  threshold. 

In  the  draft  amendment  I  have  prepared  for  your  consideration,  I 
suggest  that  the  threshold  of  an  armed  conflict  to  which  common 
article  3  applies  to  be  that:  the  armed  forces  of  the  state  be  com- 
mitted against  dissident  armed  forces  or  other  armed  groups,  not 
merely  the  civil  police;  that  these  dissident  armed  groups  or  armed 
forces  be  linked  to  a  party  to  the  conflict;  that  they  be  organized; 
and  that  they  be  under  command  responsible  to  the  party  to  the 
conflict  for  its  the  conduct  of  subordinates. 

The  text  proposed  for  your  consideration,  also  supplies  a  negative 
test  which  appears  in  1977  Protocol  II  to  the  effect  that  the  term 
"armed  conflict"  does  not  apply  to  situations  of  internal  disturb- 
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ances  and  tensions  such  as  riots,  isolated,  sporadic  acts  of  violence, 
and  other  acts  of  a  similar  nature. 

In  this  connection  it  is  desirable  to  compare  and  distinguish  very 
briefly  how  modern  international  law  treats  and  distinguishes  be- 
tween international  and  internal  armed  conflicts.  The  normative 
restraints  with  respect  to  the  treatment  of  persons  in  the  power,  of 
one  or  the  other,  of  the  parties  of  the  conflict,  are  roughly  similar. 
The  fundamental  human  rights  protected  are  roughly  comparable. 
Procedural  safeguards  with  respect  to  penal  sanctions  are  roughly 
comparable.  The  care  of  the  wounded,  sick,  and  shipwrecked  is 
roughly  comparable.  And  the  1977  Protocol  II  also  gives  compara- 
ble protection  to  the  civilian  population  against  the  effects  of 
attack. 

There  are  two  significant  differences  and  they  are  highly  rele- 
vant to  the  bill  under  consideration. 

First  of  all,  the  international  rules  applicable  in  internal  armed 
conflict  don't  make  any  reference  to  prisoner-of-war  status  or  the 
combatants'  privilege.  Common  article  3  to  the  Geneva  Convention, 
in  fact,  provides  that  the  application  of  humanitarian  rules  does 
not  affect  the  legal  status  of  the  parties. 

Now,  in  an  international  armed  conflict,  it  is  well  established 
that  a  combatant  who  fights,  kills  and  performs  other  acts  of  vio- 
lence, is  immune  from  the  criminal  jurisdiction  of  his  adverary  for 
any  of  his  warlike  acts  so  long  as  his  acts  do  not  violate  the  law  of 
armed  conflict.  He  is  of  course,  subject  to  their  criminal  jurisdic- 
tion of  war  crimes. 

International  law  does  not,  however,  require  such  combatants' 
privilege  or  prisoner-of-war  status  in  a  civil  war.  And  in  a  civil  war 
or  other  noninternational  armed  conflict,  in  theory  at  least,  the 
rebels  are  guilty  and  subject  to  prosecution  for  treason.  Every  one 
of  their  acts  of  violence  happens  to  also  be  violation  of  the  munici- 
ple  criminal  law  for  homicides,  kidnaping  if  prisoners  are  taken, 
and  so  forth. 

Now,  this  happens  within  the  context  of  the  domestic  law  where 
a  conflict  is  taking  place.  When,  a  combatant  gets  out  of  the  coun- 
try and  seeks  refuge  in  a  third  state,  the  situation  changes  some- 
what. Third  states  do  recognize  a  qualified  combatant's  privilege  in 
regard  to  granting  asylum  and  applying  the  political  offense  excep- 
tion. France,  for  example,  has  a  special  statute  on  the  subject,  en- 
acted in  1927,  which  provided  that  "acts  committed  in  the  course  of 
an  insurrection  or  civil  war  in  furtherance  of  the  purposes  of  one 
or  the  other  of  the  parties — is  not  extraditable  unless  these  acts 
constitute  acts  of  odious  barbarism  or  vandalism  prohibited  by  the 
laws  of  war,  and  not  until  the  civil  war  is  ended."  The  Weimar  Re- 
public, in  1929,  provided  that  extradition  is  permissible  if  acts  con- 
stitute a  deliberate  offense  against  life,  unless  committed  in  open 
combat. 

I'd  like  to  also  bring  up  again,  the  subject  of  the  1967  protocol 
concerning  the  status  of  refugees,  concerning  which  Professor 
Lubet  and  other  witnesses  spoke.  They  considered  it  entirely  from 
the  standpoint  of  granting  asylum  under  our  immigration  laws. 

There  is  one  provision  of  the  1967  protocol  which  is  directly  rele- 
vant to  the  issue  of  extradition,  and,  which  is  relevant  to  political 
offense  exceptions.  Article  33  of  that  protocol;  and  of  the  conven- 
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tion  the  status  of  refugees  prohibits  the  expulsion  or  delivery  of  a 
refugee  to  the  border  of  a  state  where  the  individual  has  a  well 
founded  fear  of  persecution  because  of  his  race,  religion,  political 
opinion,  and  so  forth.  Now,  there  is  nothing  in  the  protocol  that  re- 
quires any  state  to  grant  asylum.  There  is  a  prohibition,  however, 
against  the  delivery  of  the  individual  to  the  border  where  he  is 
likely  to  be  persecuted. 

Under  the  terms  of  the  protocol,  that  protection  specifically  does 
not  apply  to  persons  who  are  charged  with  war  crimes  or  serious 
nonpolitical  offenses.  In  other  words,  political  offenses  come  within 
the  scope  of  the  nonrefoulment  provision  of  that  1967  protocol.  So, 
I  believe  that  if  a  particular  offense  is  found  to  be  a  political  of- 
fense, it  would  be  a  violation  of  article  33  of  the  protocol  to  extra- 
dite the  individual.  This  is  another  instance  where  third  state  prac- 
tice under  transnational  law  takes  into  consideration,  a  qualified 
combatant's  privilege  with  respect  to  civil  wars. 

The  second  important  distinction  between  international  and  non- 
international  armed  conflicts  in  the  law  with  respect  to  interna- 
tional armed  conflict  is  replete  that  with  provisions  for  their  en- 
forcement including  an  obligation  to  either  try  or  extradite  for 
grave  breaches  of  the  Geneva  Conventions.  However,  the  law  appli- 
cable to  noninternational  armed  conflicts  is  almost  totally  silent  in 
this  regard.  If  an  individual  is  extraditable  pursuant  to  a  treaty,  it 
has  to  be  under  a  bilateral  extradition  treaty  or  some  other  treaty, 
not  by  virtue  of  the  Geneva  Conventions  or  its  additional  protocols. 
There  is  one  exception;  the  taking  of  hostages. 

Taking  of  hostages  is  specifically  prohibited  in  common  article 
No.  3,  and  it  is  prohibited  throughout  the  Geneva  Conventions.  It  is 
a  grave  breach  of  the  Geneva  Conventions,  when  Burongy  is  a  pro- 
tected civilian  in  an  international  armed  conflict. 

Now,  the  1979  Convention  Against  the  Taking  of  Hostages  over- 
laps the  law  of  armed  conflict  and  provides  for  a  very  strong  extra- 
dite or  prosecute  formula  for  any  taking  of  hostages  in  violation  of 
the  Geneva  Conventions  if  the  Geneva  Conventions  do  not,  in 
themselves,  include  the  obligation  to  try  or  extradite. 

Now,  I  notice  that  you  have  the  taking  of  hostages  in  the  second 
category  of  offenses  which  are  subject  to  the  extraordinary  circum- 
stances clause.  I  would  recommend  that  you  give  some  consider- 
ation to  moving  that  into  the  absolute  category;  the  hostages  treaty 
is  not  yet  in  effect.  It  becomes  effective  when  22  states  have  rati- 
fied it.  Twenty  have;  the  U.S.  Senate  has  given  its  advice  and  con- 
sent, and  the  only  reason  we  have  not  deposited  our  instrument  of 
ratification  is  that  we  are  waiting  for  implementing  legislation.  I 
think  that  if  you  make  this  an  absolute  nonpolitical  offense  you 
would  go  a  long  way  toward  providing  the  implementing  legislation 
that  is  required. 

Mr.  Hughes.  Mr.  Solf,  I  think  you've  made  some  excellent  points 
with  regard  to  noninternational  conflict  combatants  and  the  taking 
of  hostages.  I  wonder  if  you  could  just  briefly  direct  yourself  to  the 
question  of  noninquiry,  and  let  us  hear  a  little  bit  about  your  view 
on  whether  the  courts  are  capable  of  making  decisions  that  a 
person  should  not  be  extradited  because  the  request  isn't  properly 
motivated. 
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Mr.  SoLF.  Well,  I  can  be  very  brief  on  that  one.  I  concur  com- 
pletely in  Professor  Lubet's  testimony  as  to  that  issue. 

Mr.  Hughes.  In  fact,  was  there  anything  that  you  disagree  with 
Professor  Lubet  on? 

Mr.  SoLF.  Is  there  anything  I  disagree  with  on  that? 

Mr.  Hughes.  Any  of  the  statements. 

Mr.  SoLF.  Well,  not  really.  He  did  suggest  that  we  make  grave 
breaches  of  the  Geneva  Conventions  specifically  absolute  nonpoliti- 
cal  offenses.  I  would  certainly  share  with  him  in  that  view  except 
for  the  fact  that,  in  subsection  (d),  I  thought  took  care  of  it. 

Mr.  Hughes.  But  you  agree  that  the  rule  of  noninquiry  should 
remain  as  it  is  presently  constituted? 

Mr.  SoLF.  Yes,  indeed. 

Mr.  Hughes.  The  current  practice  has  worked  fairly  well. 

Are  you  aware  of  any  situation  where  defendants  have  been  ex- 
tradited where  they  suffered  oppression,  or  acts  of  violence,  when 
they  were  returned  to  the  requesting  jurisdiction? 

Mr.  SoLF.  No,  I  do  not. 

The  other  day  you  asked  whether  the  rule  of  speciality  ought  to 
be  incorporated  specifically.  And  that  I  think  would  be  of  some 
help  in  connection  with  that  concern;  because  under  the  rule  of 
speciality,  the  extradited  person  is  delivered.  He's  there  for  only 
one  purpose,  and  that  is  for  trial  for  the  criminal 

Mr.  Hughes.  That  particular  offense. 

Mr.  SoLF.  Yes. 

And  I  think  that  specifying  the  rule  of  speciality  might  give  a 
little  emphasis  to  that  point. 

Mr.  Hughes.  I  see.  Thank  you. 

Would  the  gentleman  from  Michigan  have  any  comments? 

Mr.  Sawyer.  No. 

Mr.  Hughes.  Well,  thank  you  very  much.  Your  statement  was 
very  comprehensive,  very  helpful. 

Mr.  SoLF.  Thank  you. 

Mr.  Hughes.  And  you've  made  a  number  of  recommendations 
that  we  appreciate. 

Mr.  SoLF.  Thank  you  very  much. 

Mr.  Hughes.  Thank  you. 

[The  statement  follows:] 

Summary  of  Prepared  Statement  by  Waldemar  A.  Solf  on  H.R.  2643,  The 

Extradition  Act  of  1983 

H.R.  2643  would  effectively  reform  and  modernize  U.S.  international  extradition 
practices  and  procedures.  I  would  like  to  suggest  a  change  to  Subsections  3194(e)  (2) 
and  (3)  in  order  to  align  the  offenses  which  are  not  to  be  considered  as  political  of- 
fenses with  the  norms  established  by  International  Law  applicable  in  armed  con- 
flicts. 

Subsection  (e)(2)  lists  the  offenses  which  are  not  political  offenses  for  purposes  of 
extradition  under  any  circumstances  and  thus,  effectively  exclude  all  acts  of  terror- 
ist violence  prohibited  under  multilateral  treaties  intended  to  deter  and  punish 
international  terrorism.  Subparagraph  (D)  would  also  exclude  grave  breaches  of  the 
1949  Geneva  Conventions  which  obligate  the  parties  to  prosecute  or  to  extradite  al- 
leged offenders  in  international  armed  conflicts.  Combatants  in  such  a  conflict  enjoy 
the  "combatants'  privilege"  which  gives  them  immunity  from  the  criminal  jurisdic- 
tion of  their  captors  for  warlike  acts  which  do  not  transgress  the  law  of  armed  con- 
flicts. In  internal  armed  conflicts,  however,  there  is  no  obligation  to  accord  the 
privilege  or  PW  status  to  the  adversary's  combatants. 
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Subsection  (e)(3)  lists  other  violent  offenses  which  are  not  political  offenses  except 
in  extraordinary  circumstances.  It  would  exclude  other  acts  of  terrorist  violence 
which  are  not  the  subject  of  multilateral  treaties;  but,  unless  qualified  more  precise- 
ly, subparagraph  (A)  (homicides  and  other  violent  acts)  and  (B)  (use  of  firearms) 
could  be  construed  as  excluding  from  the  scope  of  the  exception  all  acts  of  violence 
by  combatants  of  the  losing  side  in  a  non-international  armed  conflict.  This  could 
occur  even  when  the  violent  acts  do  not  violate  the  internationally  established 
norms  applicable  in  non-international  armed  conflicts. 

The  "extraordinary  circumstances"  clause  provides  sufficient  flexibility  to  permit 
courts  to  balance  competing  interest  in  determining  whether  acts  of  politically  moti- 
vated violence  fall  within  the  exception  in  situations  falling  short  of  armed  conflict. 
But  as  there  is  nothing  extraordinary  about  killing  an  adversary  or  the  use  of  fire- 
arms in  a  civil  war,  the  test  is  not  useful  in  an  armed  conflict  situation. 

Subsection  (eX3)  should  be  revised  to  preclude  the  application  of  the  political  of- 
fenses exception  to  offenses  which  constitute  breaches  of  the  norms  established 
under  international  law  applicable  in  non-international  armed  conflicts,  without 
subjecting  to  extradition  combatants  for  warlike  acts  which  do  not  transgress  these 
norms. 

A  proposed  amendment  intended  to  accomplish  this  recommendation  is  attached 
at  page  16  of  my  prepared  statement. 
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STATEMENT  OF  WALDEMAR  A.  SOLF 

ON 

H.R.  2643 

THE  EXTRADITION  ACT  OF  1983 

BEFORE 

THE   SUBCOMMITTEE    ON    CRIME    COMMITTEE    ON    THE   JUDICIARY 

HOUSE    OF    REPRESENTATIVES 

MAY    5,    1983 

Mr.    Chairman,    Memt>ers   of    the   Conunittee: 

Thank  you  very  much  for  the  opportunity  to  testify  today 
concerning  H.R.  2643 

My  name  is  Waldemar  Solf.   I  am  an  Adjunct  Professor  of  Law 
at  the  Washington  College  of  Law,  The  American  University.   I 
teach  a  course  on  "International  Humanitarian  Law"  which  covers 
the  law  for  the  protection  of  victims  of  armed  conflict  and  the 
rules  governing  the  conduct  of  hostilities.   Prior  to  my 
retirement  from  the  Government  in  1979,  I  was  the  Special 
Assistant  to  the  Judge  Advocate  General  of  the  Army  for  Law  of 
War  Matters  and  also  served  as  Chief  of  the  International  Affairs 
Division  in  the  Army  Judge  Advocate  General's  Office.   From  1974 
to  1977,  I  was  a  member  of  the  U.S.  Delegation  to  the  Diplomatic 
Conference  on  International  Humanitarian  Law  Applicable  in  Armed 
Conflict  which  prepared  two  protocols  undating  the  1949  Geneva 
Conventions.   Protocol  I  deals  with  the  rules  applicable  in 
International  Armed  Conflicts;  Protocol  II  deals  with  those 
applicable  in  Non-International  Armed  Conflicts  such  as  civil 
wars. 
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I  have  recently  co-authored  a  commentary  on  the  1977 
Protocols  entitled  "new  Rules  for  Victims  of  Armed  Conflicts." 

I  am  Chairman  of  the  International  Criminal  Law  Canmittee 
of  the  ABA  section  on  International  Law.   I  wish  to  make  it 
clear,  however,  that  I  am  testifying  solely  in  my  individual 
capacity;  the  A.B.A.  has  not  yet  taken  a  position  with  regard  to 
these  issues. 

I  ^p tend  to  limit  my  comments  to  Subsection  3194(e)(3) 
which  provides  legislative  guidance  to  the  courts  as  to  offenses 
which  are  not  political  offenses  for  purposes  of  extradition, 
"except  in  extraordinary  circumstances."   In  particular,  I  will 
comment  on  how  this  Subsection  relates  to  the  law  of  armed 
conflict,  and  to  invite  your  attention  to  a  serious  flaw  which 
goes  much  further  than  merely  removing  terrorist  violence, 
whether  committed  in  time  of  peace  or  armed  conflict,  from  the 
ambit  of  the  political  offenses  exception.   They  would  also 
remove  all  acts  of  violence  committed  by  combatants  in  a  non- 
international  armed  conflict  from  the  exception,  even  as  to  acts 
which  would  universally  be  regarded  as  legitimate  acts  of  war  had 
they  been  committed  in  an  international  armed  conflict. 

This  would  come  very  close  to  doing  away  with  the  political 
offenses  exception,  except  as  to  those  purely  political  non- 
violent acts  which  are  so  obviously  political  that  they  never 
appear  in  an  extradition  treaty  of  the  U.S.   In  a  sense,  two 
provisions  of  the  Subsection  (Subparagraphs  A  and  B) ,  throw  out 
the  baby  with  the  bath  water. 
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I  have  no  complaint  with  the  effect  of  this  Subsection  in 
relation  to  international  armed  conflicts  which  is  affected  by 
Subparagraph  (e)  (2)  (D) .   This  provision  excludes  the  political 
offenses  exception  as  to  any  offense  within  the  scope  of  a  treaty 
which  obligates  the  United  States  to  either  extradite  or 
prosecute  a  person  accused  of  the  offense.   This  applies  not  only 
to  the  offenses  listed  in  Subparagraphs  (A)  to  (C)  but  also  to 
grave  breaches  of  tl^e  1949  Geneva  Conventions. 

Each  of  the  four  1949  Geneva  Conventions  obliges  the 
contracting  parties: 

a.  To  enact  any  legislation  necessary  to  provide  effective 
penal  sanctions  for  persons  committing  or  ordering  to  be 
committed,  any  of  the  grave  breaches  defined  therein. 

b.  To  search  for  alleged  offenders  of  such  grave  breaches, 
and  to  submit  them  for  prosecution  before  its  own  courts, 
regardless  of  their  nationality;  or,  in  accordance  with  its  own 
legislation,  to  extradite  them  to  another  contracting  party 
concerned,  provided  the  requesting  party  has  made  out  a  prima 
facie  case.   (Common  Articles  49/50/129/146). 

As  there  are  now  154  parties  to  the  1949  Geneva 
Conventions,  grave  breaches  denounced  therein  are  universal 
crimes  subject  to  the  jurisdiction  of  each  party  to  the 
conventions.   They  would  be  extraditable  offenses,  not  subject  to 
the  political  offenses  exception,  under  the  proposed  standard  of 
HR  2643,  Section  3194(e)  (2)  (D)  which  prescribes  that  an  offense 
with  respect  to  which  a  treaty  obligates  the  United  States  to 
either  extradite  or  prosecute  a  person  accused  of  an  offense,  is 
not  a  political  offense. 
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A  summary  of  the  grave  breaches  of  the  four  1949  Geneva 
Conventions  is  at  Annex  A. 

Subparagraph  D  would  also  cover  many  other  multilateral 
treaties  and  those  which  may  become  effective  in  the  future,  such 
as  the  1979  Convention  in  Against  the  Taking  of  Hostages.   It  is 
an  extremely  useful  provision  which  would  obviate  the  necessity 
of  amending  this  legislation  as  the  network  of  treaties  against 
international  terrorism  and  other  international  offenses 
expands.   It  would  thus  apply  to  grave  breaches  of  the  1977 
Protocol  I  to  the  •1949  Geneva  Convention  Relating  to 
International  Arme^  Conflict  if  the  U.S.  ratifies  this 
protocol.   It  would  not,  however,  apply  to  breaches  of  Protocol 
II  relating  to  non-international  armed  conflict.   That  protocol 
includes  neither  an  obligation  to  prosecute  nor  to  extradite. 

In  international  armed  conflict,  prisoner  of  war  status 
flows  from  the  combatant's  privilege.   Those  who  are  entitled  to 
the  juridical  status  of  "privileged  combatant"  are  immune  from 
criminal  prosecution  for  those  warlike  acts  which  do  not  violate 
the  laws  and  customs  of  war  but  which  might  otherwise  be  common 
crimes  under  municipal  law.   This  is  a  concept  recognized  by  the 
classic  publicists,  including  Belli,  Grotius,  Pufendorf,  and 
Vattel.   It  was  recognized  in  Article  57  of  the  Lieber 
Instructions  of  1863,  which  states  that  "[s]o  soon  as  a  man  is 
armed  by  a  sovereign  goverjiment  and  takes  the  soldier's  oath  of 
fidelity,  he  is  a  belligerent;  his  killing,  wounding,  or  other 
warlike  acts  are  not  individual  crimes  or  offenses."  Under  the 
law  of  the  United  States,  any  killing  while  on  combat  operations 
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which  is  not;  violative  of  the  laws  of  war  is  recognized  to  be 
justifiable  homicide.   Civil  law  courts  recognized  this  concept 
in  the  post-World  War  II  trials  when  they  provided  immunity  to 
those  defendants  charged  with  violations  of  domestic  criminal  law 
if  it  was  established  that  their  acts  were  privileged  under 
international  law. 

In  view  of  the  clear  distinction  between  grave  breaches  of 
the  Geneva  Conventigns  and  legitimate  acts  of  combat  by 
privileged  combatants,  the  standards  developed  in  HR  2643  can  be 
applied  without  difficulty  as  to  acts  of  violence  performed  in 
the  course  of  an  "international  armed  conflict.   Grave  breaches 
are  not  political  offenses;  legitimate  acts  of  combat  are  not 
offenses  at  all  and  thus  do  not  come  with  the  scope  of 
extradition  treaties. 

Acts  of  violence  occurring  in  the  course  of  a  non- 
international  armed  conflict  (insurrection,  rebellion  or  civil 
war)  pose  a  more  difficult  problem.   Although  the  1949  Geneva 
Conventions  and  the  1977  Protocol  II  establish  normative 
humanitarian  rules  applicable  in  non-international  armed  conflict 
(Annex  B) ,  they  do  not  provide  for  any  enforcement  measures. 
Moreover,  they  do  not  oblige  states  affected  by  an  internal  armed 
conflict  to  recognize  the  combatants'  privilege  or  to  accord 
prisoner  of  war  treatment  to  captured  combatants  of  the  other 
side. 

For  self-evident  reasons,  governments  (particularly  those 
which  may  be  affected  by  an  emerging  dissident  or  separatist 
movement)  are  unwilling  to  concur  in  any  international  law  which 
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would,  in  effect,  repeal  their  treason  laws  and  confer  on  their 
domestic  enemies  a  license  to  kill,  maim  or  kidnap  their  security 
personnel  and  destroy  their  security  installations,  subject  only 
to  honorable  detention  as  prisoners  of  war  until  the  conclusion 
of  the  internal  armed  conflict.   They  fear  that  any  international 
rule  establishing  the  combatants'  privilege  and  prisoner  of  war 
status  in  internal  armed  conflicts  would  tend  to  encourage 
insurrection  by  reducing  the  personal  risks  of  rebels.   It 
follows  that  within  the  scope  of  domestic  law  of  a  country 
affected  by  such  e^  armed  conflict,  the  rebels  have  committed 
treason  and  their  acts  of  violence  may  be  punished  as  common 
criminal  offenses. 

As  a  matter  of  policy.  States  sometimes  apply  international 
armed  conflict  practices  to  a  civil  war  and  are  generous  with 
amnesty  in  order  to  facilitate  a  restoration  of  peace,  or  in  a 
prudent  expectation  of  reciprocity;  but  international  law  does 
not  require  such  a  policy  except  with  respect  to  recognized 
belligerency,  a  rare  event  in  the  second  half  of  this  century. 

Because  common  Article  3  of  the  1949  Geneva  Conventions  are 
the  Conventions'  only  articles  relating  to  non-international 
armed  conflicts,  none  of  the  provisions  of  the  conventions 
relating  to  enforcement,  including  the  prosecute  or  extradite 
provisions  are  applicable  to  the  norms  of  Article  3.   It  follows 
that  the  only  basis  for  extradition  under  U.S.  law  for  offenses 
violative  of  Art.  3,  are  the  various  bilateral  extradition 
treaties  relevant  to  common  crimes.   These  are  subject  to  the 
political  offenses  exception.   Indeed  the  political  offenses 
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exception  was  invented  in  1840  for  the  purpose  of  shielding  from 

extradition  the  participants  in  the  liberal  and  nationalistic 

revolutions  which  occurred  in  mid-19th  century  Europe  and  the 

Americas. 

Although  there  is  no  mandatory  combatants'  privilege  and 

prisoner  of  war  status  or  treatment  in  internal  armed  conflicts 

within  the  scope  of  any  nation's  municipal  law,  a  qualified 

combatants'  privilege  has  been  recognized  by  third  states  in 

matters  relating  to  'asylum  and  extradition.   The  dichotomy 

between  the  state  -of  municipal  law  and  transnational  practice  in 

this  regard  was  vividly  expressed  by  Sir  James  Stephen  in  his 

explanation  of  the  British  Extradition  Act  of  1870: 

[I]f  a  civil  war  were  to  take  place,  it  would  be 
high  treason  by  levying  war  against  th  Queen.   Every 
case  in  which  a  man  was  shot  in  action  would  be 
murder.   Whenever  a  house  was  burnt  for  military 
purposes  arson  would  be  committed.   To  take  cattle, 
.  .  .   by  requisition  would  be  robbery.   According 
to  the  common  use  of  language,  however,  all  such 
acts  would  be  political  offences,  because  they  would 
be  incidents  in  carrying  on  a  civil  war.   I  think, 
therefore,  that  the  expression  in  the  Extradition 
Act  ought  (unless  some  better  interpretation  of  it 
can  be  suggested)  to  be  interpreted  to  mean  that 
fugitive  criminals  are  not  to  be  surrendered  for 
extradition  crimes,  if  those  crimes  were  incidental 
to  and  formed  a  part  of  political  disturbances." 
(J.  Stephen,  A  History  of  the  Criminal  Law  of 
England  (1883),  Vol  II,  at  70-712. 


This  reasoning  was  applied  in  the  case  of  In  re  Castioni  [1891]  1 

Q.B.  149,  167  which  became  the  leading  influence  on  the  j 

application  of  the  political  offenses  exception  in  American  | 

courts. 

The  difficulty  with  the  simple  formula  of  the  Castioni  case 
is  that  it  did  not  recognize  that  there  are  limitations  on  the 
conduct  of  internal  armed  conflict  and  that  revolutionary  or 
counter  revolutionary  violence  which  transgresses  these 
limitations  is  not  tolerabe  under  the  political  offenses 
exception.   Moreover,  every  political  disturbance  does  not 
provide  justification  for  violent  criminal  acts. 
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A  1927  French  law  comes  much  closer  to  the  recognition  of 
these  limitations.   It  provided: 

[Extradition  is  not  granted]  when  the  crime  or 
offense  has  a  political  character  or  when  it  is 
clear  [resulte]  from  the  circumstances  that  the 
extradition  is  requested  for  a  political  end. 

As  to  acts  committed  in  the  course  of  an  insurrec- 
tion or  a  civil  war  by  one  or  the  other  of  the 
parties  engaged  in  the  conflict  and  in  the 
furtherance.  .  .  of  its  purpose,  they  may  not  be 
grounds  for  extradition  unless  they  constitute  acts 
of  odious  barbarism  and  vandalism  prohibited  by  the 
laws  of  war,  and  only  when  the  civil  war  has 
ended."   (Law  of  March  10,  1927,  Tit.  1,  Art.  5, 
para.  2,  as  quoted  in  Hannay,  International 
Terrorism  and  the  Political  Offense  Exception  to 
Extradition,  18  Columbia  Journal  of  Transnational 
Law,  381,  386^(1979). 

Similarly,  Article  37  the  1967  Protocol  relating  to  the 
Status  of  Refugees  (606  U.N.T.S.  267,  19  U.S.T.  6223)  which 
prohibits  the  expulsion  or  return  of  a  refugee  to  the  frontiers 
of  territories  where  his  life  or  freedom  would  be  threatened  on 
account  of  his  race,  religion,  nationality  or  membership  of  a 
particular  social  group  or  political  opinion,  does  not  apply  to 
persons  with  respect  to  whom  there  are  serious  reasons  for 
considering  that  he  has  committed  a  war  crime  or  a  serious  non- 
political  crime  (Arts.  2F,  33) . 

The  gap  between  normative  prohibitions  and  measures  of 
enforcement  in  the  1949  Geneva  Conventions  and  its  Protocols  is 
plugged  with  respect  to  hostage  taking  by  the  1979  Convention 
Against  the  taking  of  Hostages.   (Senate  consent  completed,  but 
treaty  not  yet  in  effect  pending  U.S.  implementing  legislation 
and  ratification  of  2  more  states  to  make  the  required  22 
parties) . 
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Common  Article  3  and  Article  4  of  Protocol  II  prohibit  the 
taking  of  hostages  in  a  non-international  armed  conflict. 
Article  75  of  Protocol  I  which  lays  down  fundamental  human  rights 
for  persons  who  do  not  qualify  as  "protected  persons"  also 
prohibits  this  act.   But  the  grave  breach  of  the  Fourth 
Convention  applies  only  to  "protected"  civilians  in  the  power  of 
an  adverse  party  in  an  Intenational  armed  conflict.   The  effect 
of  Article  12  of  the  1979  hostage  convention,  however,  is  to  make 
the  Hostage  Convention  with  its  very  strong  prosecute  or 
extradite  provisions  applicable  to  acts  of  hostage  taking  in 
armed  conflicts,  whenever  the  Geneva  Conventions  and  its 
Protocols  do  not  establish  the  obligation  to  submit  for 
prosecution  or  to  extradite. 

In  view  of  the  practice  of  states  in  regard  to  applying  the 
political  offenses  exception  to  normal  combat  activities  occuring 
in  a  non-international  armed  conflict  occurring  in  another 
country,  the  provision  on  HR  2643,  which  excludes  all  acts  of 
violence  from  the  benefits  of  the  exception,  should  be  modified. 
Subparagraphs  (e) (3) (A)  and  (B)  exclude  almost  any  offense 
involving  violence  from  the  ambit  of  the  political  offense 
exception  including  any  offense  involving  the  use  of  firearms. 
It  thus  excludes  virtually  all  of  the  "relative  political 
offenses,"  i.e.,  an  offense  which  comprises  the  elements  of  a 
common  crime  but  which  is  so  closely  related  to  political 
activity  that  its  political  nature  warrants  protection  from 
extradition.   Thus  these  two  subsections  would  bar  any  violent 
acts  of  terrorism  from  the  benefit  of  the  exception,  but  insofar 
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as  it  would  involve  homicides,  assault  with  intent  to  conmit 

serious  bodily  harm,  kidnapping,  or  the  use  of  firearms,  it  would 

deny  the  protection  of  the  exception  to  the  participants  in  a 

non- inter national  armed  conflict  (insurrection,  rebellion  or 

civil  war)  for  acts  which  would  be  universally  considered  to  be 

legitimate  acts  of  warfare  had  they  been  performed  in  an 

international  armed  conflict.   These  are  precisely  the  situations 

for  which  the  political  offenses  exception  was  invented  in  1840 

and  for  which  it  has  been  applied  by  the  U.S.  courts  and  the 

courts  of  other  Western  democracies  since  that  time. 
> 
The  complaints  of  abuse  in  some  American  cases  is  that  the 

courts  have  not  always  recognized  that  there  are  limits  on  the 

methods  and  means  of  violence  which  may  be  used  in  war  time,  and 

that  they  have  applied  the  exception  in  cases  of  politically 

motivated  violence  in  situations  where  the  exception  was  never 

intended  to  be  applied. 

Modern  conventional  international  law  applicable  in  armed 

conflict  has  developed  limitations  on  the  methods,  means,  and 

measures  of  coercion  and  violence  which  may  be  used  by  the 

parties  in  any  armed  conflict,  including  a  non-international 

one.   Violent  acts  which  transgress  these  norms  ought  not  to  be 

within  the  ambit  of  the  exception.   Similarly,  terrorist  acts  of 

violence  in  situations  falling  short  of  armed  conflict  even  when 

directed  against  the  security  forces  of  a  state,  such  as  those 

perpetrated  by  the  Red  Brigades  of  Italy  or  the  Bader-Meinhof f 

gang  of  Germany  and  similar  groups  should  also  be  excluded. 
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We  should  not,  however,  exclude  the  participants  of  a  non- 
international  armed  conflict  whose  conduct  has  not  transgressed 
the  norms  established  by  international  conventions  to  which  the 
U.S.  is  a  party. 

The  report  of  the  House  Judiciary  Committee  on  H.R.  6046 

suggests  that  the  "extraordinary  circumstances"  clause  provides 

sufficient  flexibility  to  permit  the  courts  to  balance  competing 

interests  in  determining  whether  acts  of  combat  violence  fall 

within  the  exception.   In  relevant  part,  the  report  states: 

An  examination  of  the  norms  of  international  conduct 
during  times^of  war  and  internal  insurrection  would 
be  useful  in  determining  whether  the  balance  tips  in 
favor  of,  or  against,  the  existence  of 
"extraordinary  circumstances."   (Report  No.  97-627, 
Part  I  at  p.  25) . 

The  term  "extraordinary  circumstances"  involves  ambiguity  as  well 

as  flexibility.   There  is,  after  all,  nothing  extraordinary  about 

killing  an  adversary  in  battle,  nor  in  the  use  of  firearms  in  a 

civil  war.   Whereas  it  is  proper  for  Congress  to  rely  on  the 

courts  to  balance  the  weight  of  competing  standards  in  particular 

cases,  the  applicable  standard  should  be  defined  when  they  are 

foreseeable. 

It  should  be  possible  to  formulate  more  precise  legislative 

guidance  which  would: 

a.   Exclude  from  the  political  offenses  exception 

(a)  acts  which  violate  the  norms  established  under 
international  law  applicable  in  armed  conflict; 
and, 

(b)  acts  of  terrorist  violence,  no  matter  how 
politically  motivated,  committed  in  circumstances 
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which  do  not  amount  to  armed  conflict,  except  in 

extraordinary  circumstances 

b.   Apply  the  political  offenses  exception  to  acts  of 

combatants  which  do  not  transgress  the  norms  established 

under  international  law  applicable  in  non-international 

armed  conflict. 

There  remains  for  consideration,  the  issue  whether  a 

particular  situation. amounts  to  an  armed  conflict. 

The  1977  Protocol  II  applicable  in  Non-international  Armed 

Conflict  has  a  very  high  threshold.   Under  Art.  1,  that  Protocol 

(which  includes  rules  regulating  combat  activities  as  well  as 

basic  human  rights  provisions)  is  applicable  to  armed  conflicts: 

"...  which  take  place  in  the  territory  of  a  high 
Contracting  party  between  its  armed  forces  and 
dissident  armed  forces  or  other  organi  zed  armed 
groups  which,  under  responsible  command,  exercise 
such  control  over  a  part  of  its  territory  as  to 
enable  them  to  carry  out  sustained  and  concerted 
military  operations  and  to  implement  this 
Protocol."   (Protocol  I,  Art.  1(1)). 

In  view  of  the  sophisticated  provisions  of  Protocol  II  its 
implementation  requires  sufficient  State  like  characteristics  on 
the  part  of  the  rebels,  as  to  suggest  a  level  of  organization  and 
violence  to  be  found  in  a  classical  civil  war,  where  one  might 
expect  international  armed  conflict  rules  to  apply,  either  under 
recognized  belligerence  or  a  prudent  expectation  of  reciprocity. 

Protocol  II  also  establishes  a  negative  limitation  which  is 
relevant  to  Common  Article  3  (despite  the  express  disclaimer  that 
Protocol  II  does  not  modify  its  existing  application).  Art.  1(2) 
provides: 
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"This  Protocol  shall  not  apply  to  situations  of 
internal  disturbances  and  tensions,  such  as  riots, 
isolated  and  sporadic  acts  of  violences  and  other 
acts  of  a  similar  nature,  as  not  being  armed 
conflicts." 

The  term  "armed  conflict"  is  not  defined  in  Common  Article 
3,  mainly  because  no  definition  was  able  to  command  a  consensus 
in  the  1949  Geneva  Conference.   Presumably,  in  view  of  its  basic 
minimum  human  rights  provisions  it  should  be  much  lower  than  the 
threshold  for  Protocol  II.   There  is  nothing  in  paragraph  1  of 
CommonArticle  3  which  is  not  already  demanded  by  the  procedure  of 
penal  law  of  "civilized"  states  in  relation  to  the  treatment  of 
common  criminals. 

Nevertheless,  as  the  application  of  Common  Article  3 
acknowledges  the  existence  of  an  "armed  conflict"  many  states 
have  refused  to  admit  its  application  to  insurgencies  occurring 
in  their  territories.   Thus,  France  refused  to  apply  Common 
Article  3  until  late  in  the  Algerian  war;  Pakistan  denied  its 
applicability  to  the  Bengladesh  secession.   The  U.K.  has  never 
conceded  that  the  troubles  in  Northern  Ireland  constitute  an 
armed  conflict,  despite  its  declaration  that  an  emergency  exists 
threatening  the  life  of  the  nation  in  justifying  its  derogation 
of  certain  provisions  of  the  European  Convention  on  Human  Rights. 

Insofar  as  foreign  governments  do  not  consider  themselves 
bound  to  refrain  form  applying  the  combatants'  privilege  as  it 
applies  to  extradition  cases  involving  violent  acts  occurring  in 
an  internal  armed  conflict,  it  would  seem  that  they  are  similarly 
not  bound  to  follow  the  de  jure  government's  determination  as  to 
whether  an  armed  conflict  exists  for  purposes  of  the  political 
offenses  exception. 
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It  is  therefore  important  that  the  legislation  provide  a 
definition  of  non-international  armed  conflict  for  purposes  of 
the  political  offenses  exception  to  extradition. 

The  threshold  provision  proposed  for  initial  application 
consists  of  the  minimum  requirements  that  the  dissident  armed 
forces: 

a.  be  linked  to  a  party  to  the  conflict; 

b.  be  organized; 

c.  be  under  a  command  responsible  to  the  party  to  the 

conflict  ■tfor  the  conduct  of  subordinates,  and, 

•> 

d.  that,  the  government's  armed  forces  (rather  than  the 
civil  police)  be  committed  to  suppress  the  insurrection. 

It  also  uses  the  negative  provisions  of  Protocol  II  to  make 
certain  that  acts  of  violence  against  the  police  of  a  State  in 
situations  falling  short  of  "armed  conflict"  do  not  benefit  from 
the  political  offenses  exception,  except  in  extraordinary 
circumstances. 

A  proposed  draft  amendment  intended  to  align  the  guidelines 
of  H.R.  2643  with  established  norms  of  International  Law 
Applicable  in  Non-International  Armed  Conflict  is  attached  as 
Enclosure  1. 
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PROPOSED  AMENDMENT  TO  H.R.  264  3  98TH  CONGRESS,  EXTRADITION  ACT  OF 
1983* 

"1.  Insert  a  new  subsection  3194(e)(2)(F)  as  follows: 

"(F)   an  offense  that  consists  of  rape  or  the  taking  of 
a  hostage." 
Change  the  designation  of  subparagraph  (F)  to  "(G)"  and  change 
the  (E)  in  line  20  to  (F)  . 

2.   Delete  subsections  3194  (e) (3) (A)  and  (B)  and  substitute 
the  following:      • 

" (A)  excapt  for  acts  committed  in  the  course  of  a  non- 
international  arm?d  conflict,  in  furtherance  of  the  objectives  of 
the  party  to  the  conflict  to  which  the  person  belongs  and  which 
do  not  violate  the  norms  referred  to  in  subparagraph  (B) , — an 
offense  that  consists  of  homicide,  assault  with  intent  to  commit 
serious  bodily  injury,  kidnapping,  serious  unlawful  detention,  or 
an  offense  involving  the  use  of  firearms  (as  such  term  is  defined 
in  Section  921  of  this  title)  if  such  use  endangers  a  person 
other  than  the  offender; 

(B) (i)  an  offense  consisting  of  conduct  which  violates 
the  provisions  of  subparagraph  (1)  of  Article  3  Common  to  the 
Geneva  Conventions  of  12  August  1949  and  any  Protocol  additional 
thereto  Relating  to  the  Protection  of  Victims  of  Non-interna- 
tional Armed  Conflict  to  which  the  United  States  is  a  party. 


Intended  to  align  the  provisions  relevant  to  the  political 
offense  exception  to  extradition  with  the  norms  of  international 
law  applicable  in  armed  conflict. 
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"(ii)  for  purposes  of  this  subparagraph  a  non- 
intenational  armed  conflict  within  the  meaning  of  Common  Article 
3  to  the  1949  Geneva  Convention  shall  be  an  armed  conflict  which 
takes  place  within  the  territory  of  a  foreign  state  between  its 
armed  forces  and  dissident  armed  forces  or  other  armed  groups 
which  are  under  a  command  responsible  to  a  party  to  the  conflict 
for  the  conduct  of  its  subordinates.   The  term  'armed  conflict' 
does  not  apply  to  situations  of  internal  disturbances  and 
tensions,  such  as  riots,  isolated  and  sporadic  acts  of  violence 
and  other  acts  of  •«  similar  nature." 

3.   Delete  subsection  3194(e)(3)(C). 
Change  the  designation  of  subparagraph  "(D)"  to  "(C)";  and 
change  the  references  in  line  19  to  read  "(A)  or  (B)." 
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In  Article  6  of  Protocol  II,  the  minimum  judicial  guarantees  ■ 
which  are  "recognized  as  indispensible  by  civilized  peoples" 
in  Common  Article  3  of  the  19^9  Geneva  Conventions  are 
particularized  and  spelled  out  as  including; 

a.  An  independent  and  impartial  court; 

b.  procedure  requiring  that  the  accused  be  informed 
without  delay^  of  the  particulars  of  the  offense 
charged  against  him; 

c.  procedures  which  afford  the  accused  before  and  diiring 
his  tr^i.1  sUl  necessary  rights  and  means- of  defense; 

d.  conviction  may  be  based  only  on  individual  penal  j, 
responsibility;  j; 

e.  prohibition  of  ex  post  facto  liability  or  penalty; 

f.  presumption  of  innocene; 

g.  right  of  accused  to  be  present  at  his  trial; 

h.  prohibition  of  compulory  self  incrimination. 

i.  requirement  that  convicted  accused  be  informed  of 
his  judicial  and  other  remedies; 

In  addition  to  the  foregoing,  Protocol  II  includes 
standards  for  humane  treatment  of  persons  deprived  of  their 
liberty  for  reasons  related  to  the  armed  conflict  (art  5);  the 
care  of  the  wounded,  iick  and  shipwrecked  (arts.  7-12);  and 
the  protection  of  the  civilian  population  against  direct  attack 
and  othereffects  of  hostilities  (Arts.  13-16). 
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(d)   the  passing  of  sentences  and  the  carrying 

out  of  executions  without  previous  judgment 
pronounced  by  a  regularly  constituted  court, 
affording  all  the  judicial  guarantees  which 
are  recognized  as  indispensable  by  civilized 
peoples. 

(2)   The  wounded,  sick  and  shipwrecked  shall  be 
collected  and  cared  for. 

An  impartial  humanitarian  body,  such  as  the  Inter 
national  Corapittee  of  the  Red  Cross,  may  offer  its 
services  to  xhe  Parties  to  the  conflict. 

The  Parties  to  the  conflict  should  further  endeavour 
to  bring  into  force,  by  means  of  special  agreements, 
all  or  part  of  the  other  provisions  of  the  present 
Convention. 

The  application  of  the  preceding  provisions  shall 
not  affect  the  legal  status  of  the  Parties  to  the 
conflict. 


The  standards  of  Coiiiinon  Article  3  have  been  extensively 
elaboratedand  particularized  in  Jhe  1977  Protocol  II. 
Relevant  provisions  are  summarized  as  follows. 

In  addition  to  reaffirming  all  of  the  Prohibitions 
of  ?o«  A??icle  3.  Article  4  of  Protocol  II  prohibits: 

a.  Ordering  that  there  shall  be  no  survivors; 

b.  Collective  punishments; 

c.  Acts  of  terrorism; 

d.  Rape,  enforced  prostitution  and  any  form  of 
indecent  assault; 

■  e.  Slavery; 

f.  Pillage: 

g.  Threats  to  commit  any  of  the  prohibited  acts. 
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ANNEX  B 

INTERNATIONAL  HUMANITARIAN  LAW  . 

IN 

NON-INTERNATIONAL  ARIVEED  CONFLICTS  . 

xvithout  affecting  the  legal  status  of  the  parties  to  < 
iioii-  international  armed  conflict,  Common  Article  3  of  tha 
1949  Geneva  Conventioft  applies  certain  minimum  human  rights 
standards  applicable  to  persons  not,  or  no  longer,  takJAo  ao 
active  part  in  the  ^ostilitis-J  as  follows: 

ARTICLE  3. 

In  the  case  of  armed  conflict  not  of  an  interr 
national  character  occurring  in  the  territory  of 
one  of  the  High  Contracting  Parties,  each  Party 
to  the  conflict  shall  be  bound  to  apply,  as  a 
minimum,  the  following  provisions: 

(1)   Persons  taking  no  active  part  in  the 

hostilities,  including  members  of  armed 
forces  who  have  laid  down -their  arms  and 
those  placed  hors  de  combat  by  sickness, 
wounds,  detention,  or  any  other  cause, 
shall  in  all  circumstances  be  treated 
humanely,  without  any  adverse  distinction 
founded  on  race,  colour,  religion  or  faith, 
sex,  birth  or  wealth,  or  any  other  similar 
criteria. 

To  this  end,  the  following  acts  are  and 
shall  remain  prohibited  at  any  time  and  in 
any  place  whatsoever  with  respect  to  the 
above-mentioned  persons: 


(a)  violence  to- life  and  person,  in  particular 
murder  of  all  kinds,  mutilation,  cruel  treat- 
ment and  torture; 

(b)  taking  of  hos.tages; 

(c)  outrages  upon  personal  dignity,  in  particular, 
humiliating  and  degrading  treatment; 
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The  1977  Protocol  additional  to  the  19^9  Geneva  Conventions 
relating  to  the  Protection  of  Victims  of  International  Armed 
Conflict  (Protocol  I)   adds  several  new  offenses  as  grave  breaches 
including:  -     ■ 

— willful  and  unjustified  acts  or  omissions  which 
seriously  endanger  the  physical  or  mental  health  of  persons 
in  the- power  of  an  adverse  party,  by  medical  procedures  not 
indicated  by  the  medical  needs  of  that  person,  or  not  con- 
sistent with  generally  accepted  medical  standards,  including 
mutilations,  mediqal  experiments,  and  removal  of  organs  for 
transDlantation.  (Protocol  I,  Art.  11(4), 

*  • 

— willfully  causing  death  or  serious  injury  to  . 
body  or  health  Sy, 
--'     > 

-making  the  civilian  populatioi)  the  object  of 
attacJ^ 

-launching  an  indiscriminate  attack  or  an  attack 
a<jainst  works  or  installations  containing  dangerous  forces 

(dams,  dykes,  nuclear  electric  power  generating  stations), 
knowing  that  it  will  cause  civilian  casualties,  excessive  in 
relation  to  the  concrete  and  direct  military  advantage 

anticipate; 

-making  non-defended  localities  or  demilitarized 
zones  the  object  of  attack  and, 

-the  perfidious  use  of  the  Red  Cross  emblem 
(Protocol  I,  Art.  85). 

The  United  States  has  signed,  but  not  ratified,  the 
1977  Protocols  which  now  are  effective  as  to  22  states. 
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ANNEX  A 


GRAVE  BREACHES  OF  Tffi  19^9  GENEVA  CONVENTK^NS 

AND 
1977  PROTOCOL  I  (INTERNATIONAL) 


The  grave  breaches  d^efined  in  the  19^9  Geneva  Convuntiuns  are 
the  following,  if  committed  in  an  internationa]  armfd.  coxiflict 
against  protected  persons  and  objects i 

— in  the  case  of  all  four  Conventions;  wilful 
kiJ'ing,  torture  or  inhiijnan  treatment,  including  bioloijioal 
experiments,  wilfully  causing  great  suffering  or  serious 
injury  to  body  or  health; 

— in  the  case  of  the  First,  Second  and  Fourth 
Conventions:  extensive  destruction  and  appropriation  of 
property,  not  justified  by  military  necessity  and  carried 
out-  unlawfully  and  wantonly; 

--in  the  case  of  the  Third  Convention:  compelling 
£  prisoner  of  war  to  serve  in  the  force.s  of  the  hostile 
Power,  or  wilfully  depriving  him  of  the  rights  of  fair  and 
regular  trial  prescribed  in  the  Convention; 

— in  the  case  of  the  Fourth  Convention:  unlawful 
deportation  or  transfer  or  unlawful  confinement  of  a  pro- 
tected person,  compelling  a  protected  person  to  serve  in  the 
forces  of  a  hostile  Power,  or  wilfully  depriving  a  protected 
person  of  the  rights  of  fair  and  regular  trial  prescribed  by 
the  Convention,  taking  of  hostages. 

(Common  Articles  50/51/130/147). 

"Protected  persons"  within  the  meaning  of  the  1949 
■Geneva  Conventions  are  the  wounded,  sick  and  shipwrecked 
persons  of  the  armed  forces,  medical  personnel,  prisoners  of 
war  and  civilians  in  the  power  of  a  party  to  the  conflict  of 
which  they  are  not  nationals,  (Fourth  Convention,  Art.  4). 


183 

That  concludes  the  hearing  for  today.  The  committee  stands  ad- 
journed. 

[Whereupon,  at  4:10  p.m.,  the  hearing  was  adjourned.] 
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Dear  Ms.  Sloan: 

Enclosed  please  find  the  manuscript  of  my 
article  on  the  pending  extradition  legislation 
before  Congress  for  inclusion  in  the  published 
hearing  of  the  Subcommittee  on  Crime  held  last 
month.   You  may  wish  to  read  it  again  since 
I  have  added  some  additional  insights  that  may 
be  of  interest  to  you,  particularly  with  respect 
to  the  rule  of  non-inquiry,  re-extradition,  and 
executive  discretion. 

I  appreciate  having  the  opportunity  to 
participate  in  the  Subcommittee's  consideration 
of  this  important  legislation.   If  I  may  be  of 
any  further  assistance,  please  do  not  hesitate 
to  contact  me. 
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1.   Introduction 

On  September  18,  1981  a  draft  extradition  act  entitled 
"The  Extradition  Act  of  1981"  was  introduced  before  the  U.S. 
Senate,  97th  Congress,  1st  Session.   On  December  15,  1981, 
another  draft  extradition  act  entitled  "The  Extradition  Reform 

Act  of  1981"  was  introduced  before  the  U.S.  House  of  Repre- 

2 

sentatives,  97th  Congress,  2d  Session.   Hearings  were  held  in 

3  4 

both  the  Senate  and  House  on  these  bills,  leading  to  their 

amendment  and  subsequent  reintroduction.   The  "1981  Extra- 
dition Act"  was  passed  by  the  Senate  while  the  "1981  Extradi- 
tion Reform  Act"  was  not  passed  by  the  House.   Since  no  House 
bill  was  passed,  new  legislation  had  to  be  introduced  in  the 
next  session  of  Congress.  On  January  26,  1983  in  the  98th 
Congress,  1st  Session  a  new  Senate  Bill  was  introduced.   On 

April  20,  1983,  in  the  98th  Congress,  2d  Session,  a  new  House 

g 

bill  was  introduced.    The  legislative  process  is  once  more 

underway,  but  because  of  the  diversity  between  the  Senate  and 
House  versions  there  is  still  an  opportunity  to  reconsider 
during  the  "conference"  between  the  Senate  and  House  the  dif- 
ferent provisions  of  the  contemplated  Extradition  Act. 

This  article  will  analyze  the  draft  legislative  texts 
intended  to  amend  Title  18  U.S.C.  sections  3181-3195.   They 
are  referred  to  herein  as  the  "Act"  when  the  provisions  of  the 
drafts  are  substantially  the  same,  and  are  referred  to  as  the 
Senate  and  House  bills  when  their  provisions  differ.   Any 
variances  between  the  different  Senate  and  House  versions  are 
noted  in  the  footnotes.   The  Senate  version  in  the  text  refers 
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to  S.  1639  of  1981,  S.  1940  of  1982  and  S.  220  of  1983  with 
differences  among  them  noted  in  the  footnotes.   The  House 
version  in  the  text  refers  to  H.R.  5227  of  1981,  H.R.  6046  of 
1982  and  H.R.  2643,  with  variance  between  the  two  included  in 
the  footnotes. 


2.   Legislative  History 

The  existing  legislation  on  extradition  which  is  found  in 

9  1  n 

18  U.S.C.  sections  3181-3195  dates  back  to  1848.   In  the 

subsequent  135  years  (until  1983)  the  original  1848  Act  has 

been  eunended  in  a  piecemeal  fashion  ten  times.    Thus  the 

need  to  update  this  importcuit  legislation  on  which  so  much  of 

12 

the  international  penal  cooperation  of  the  U.S.  depends. 

As  indicated  above,  since  1981  a  number  of  bills  regard- 
ing extradition  have  been  introduced  before  the  Senate  and 
House.   In  addition,  the  Administration  though  backing  the 
Senate  versions  included  similar  draft  legislation  in  other 
criminal  law  bills  before  the  Senate.    The  first  version  of 

the  extradition  "Act"  was  introduced  in  the  United  States 

14 
Senate  on  September  18,  1981  as  S.  1639   ostensibly  in  order 

"to  modernize  the  statutory  provisions  relating  to  interna- 
tional extradition,"   though  as  will  be  discussed  hereinafter 
it  did  not  in  the  opinion  of  this  writer  achieve  these  far 
reaching  objectives.   The  bill  was  entitled  "The  Extradition 
Act  of  1981."^^  After  hearings  before  the  Senate, ^^  the 

original  version  was  amended  and  a  "clean  bill"  introduced  in 

18 
the  Senate  on  December  11,  1981  as  S.  1940.    This  "clean 

bill"  version  was  reported  favorably  by  the  Committee  on  the 
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'19 
Judiciary  with  Committee  amendments  on  April  15,  1982,   and 

was  then  referred  sequentially  to  the  Senate  Committee  on 

20 
Foreign  Relations  on  April  19,  1982.    Other  than  the 

"political  offense  exception,"  the  Committee  considered  in  a 

very  cursory  way  other  questions  within  its  competence,  and 

favorably  reported  the  bill,  with  Committee  amendments,  on 

June  17,  1982.^^ 

During  this  period,  the  House  of  Representatives  was 

considering  its  own  version  of  a  new  act  to  revise  United 

States  extradition  law  cind  procedure.   H.R.  5227,  the  original 

House  bill,  was  introduced  on  December  15,  1981,  before  the 

22 

Subcommittee  on  Crime  of  the  Committee  on  the  Judiciary.     It 

was  entitled  "The  Extradition  Reform  Act  of  1981."^^   The  bill 

"incorporated  many  of  the  suggestions  of  the  Administration 

24 
which  [would  be]  .  .  .  found  in  Senate  bill  S.  1940."    But 

in  response  to  suggestions  made  at  hearings  on  the  bill  and 

25 

through  written  statements,   the  House  Subcommittee  on  Crime 

made  significant  improvements  in  the  bill  and  approved  an 
amendment  in  the  nature  of  a  substitution  to  replace  H.R. 
5227.   The  resulting  "clean  bill"  H.R.  6046,  entitled  "The 

Extradition  Reform  Act  of  1982,"  was  favorably  reported  by  the 

26 
Committee  on  the  Judiciary  on  June  24,  1982,  with  amendments; 

on  that  date,  it  was  sequentially  referred  to  the  Committee  on 

27 
Foreign  Affairs.    That  Committee  however  declined  to  enter- 
tain any  amendments  to  provisions  dealing  with  matters  within 

its  jvirisdiction  and  favorably  reported  the  bill  without  amend- 

28 
ment  on  July  29,  1982.    The  Committee's  Report  expressly 
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noted  however  that  it  favorably  reported  the  bill  without 
amendment  "with  the  understanding  that  the  members  of  the 
committee  would  be  able  to  offer  their  amendments  to  the  bill 

when  it  [would  be]  considered  by  the  Committee  of  the  Whole 

29 
House."    Committee  members'  views  were  published  as  "Addi- 
tional Views"  in  the  Committee's  Report. 

On  August  19,  1982,  the  Senate,  in  accordance  with  Con- 
gressional rules,  pviblished  its  enacted  version  of  "The  Extra- 

31 
dition  Act  of  1981"  in  the  Congressional  Record.    By  error, 

the  enacted  bill  published  in  the  Record  contained  without 
distinction  both  the  amendments  adopted  by  the  Senate  Judi- 
ciary Committee  and  those  adopted  by  the  Senate  Foreign 
Affairs  Committee,  which  were  contradictory  on  several  impor- 
tant points,  including  the  definition  of  the  "political  of- 
fense exception"  and  the  court's  jurisdiction  to  determine  the 

32 

applicability  of  the  exception.    However,  this  was  later 

corrected  by  an  insertion  in  the  Record  to  reflect  that  the 
Senate  had  enacted  the  bill  as  approved  by  the  Foreign  Rela- 
tions Committee.   This  minor  technical  error  was  symptomatic 
of  the  limited  and  hurried  attention  given  by  these  two  Senate 
Committees  to  this  important  legislation. 

Subsequently,  the  House  was  to  have  enacted  its  own  ver- 
sion of  the  bill  in  September  1982  or  in  the  "lame  duck"  ses- 
sion of  November  1982,  but  it  did  not.   On  January  26,  1983, 
during  the  first  session  of  the  98th  Congress,  a  Senate  bill 
was  introduced  before  the  Senate  Sub-Committee  on  Crime  Legis- 
lation (newly  established  as  of  the  first  session  of  the  98th 


191 


Congress)  of  the  Committee  on  the  Judiciary  as  S.  220,  "The 

33 
Extradition  Act  of  1983,"   which  is  almost  identical  to  S. 

1940  adopted  by  the  Senate  on  August  12,  1982.   On  April  20, 

1983,  during  the  second  session  of  the  98th  Congress,  a  new 

House  bill  was  introduced  before  the  Sub-committee  on  Crime  of 

the  Judiciary  Committee  as  H.R.  2643,  "The  Extradition  Act  of 

1983,    which  is  very  similar  both  to  its  predecessor  in  the 

House,  H.R.  6046,  and  to  the  new  Senate  bill,  S.  220. 

3.   Historical  Note 

It  is  particularly  interesting  to  note  the  historical 
similarity  between  the  1848  Act   whose  structure  remains  in 
effect  to  date  subject  to  the  amendments  referred  to  above 
and  the  "Act"  which  is  intended  to  replace  it.   The  two  re- 
forms were  prompted  essentially  by  considerations  arising  out 
of  the  political  aspects  of  extradition  rather  than  its  tech- 
nical aspects.   The  1848  Act  can  be  traced  to  the  landmark 

37 
case  of  In  re  Robbins,  decided  in  1799.    In  that  case. 

President  Adams  granted  England's  request  that  the  United 

States  extradite  an  individual  charged  in  England  for  a  murder 

he  allegedly  committed  while  in  the  British  navy.   Robbin's 

defense  was  that  he  had  been  impressed  into  British  service; 

he  had  escaped  during  the  other  crew  members '  mutiny  in  which 

the  ship's  officers  had  been  killed.  Many  individuals  in  the 

United  States  perceived  this  to  be  a  justifiable  act  for  which 

punishment  was  wholly  inappropriate,  such  that  Robbins  should 

38 

not  have  been  returned  to  England.    Although  the  exact  term 
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"political  offense  exception"  was  not  used  at  the  time,  the 

39 
underlying  concept  was  already  recognized. 

The  legal  basis  for  Robbins'  surrender  was  President 
Adams'  order  that  he  be  arrested  and  returned  to  England.   The 
federal  district  court  sitting  in  Charleston,  South  Carolina 
in  habeas  corpus  proceedings  relied  on  the  President's  direc- 
tions through  the  Secretary  of  State  to  review  his  order  even 

40 
though  neither  Jay's  Treaty  with  England,   which  was  the 

treaty  basis  for  the  request,  nor  national  legislation  formed 

41 
a  legal  basis  for  such  action.    President  Adams'  decision  in 

the  highly  pviblicized  extradition  of  Robbins  was  one  of  the 
reasons  attributed  to  his  failure  to  be  re-elected  as  Presi- 
dent/^ 

The  political  controversy  and  legal  irregularities  of 
Robbins  were  not  soon  forgotten.   In  1848,  similar  factors 

were  brought  to  the  forefront  of  public  attention  once  more  in 

43 
the  Metzger  case,   which^ prompted  Congress  to  enact  the  1848 

44 
Extradition  Act. 

The  1981-82-83  Acts  have  been  prompted  primarily  by  three 

highly  publicized  causes  celebres  in  which  the  "political 

45 
offense  exception"  was  at  issue:  Matter  of  Mackin,    In  re 

AH  A'7 

McMullen,    and  Eain  v.  Wilkes.     In  McMullen  and  Mackin 
extradition  to  England  was  denied  on  the  basis  of  the  politi- 
cal offense  exception;  in  the  Eain  case,  however,  the  excep- 
tion was  denied  and  the  relator  extradited  to  Israel. 

The  Department  of  Justice  through  some  of  its  officials 
supported  by  others  before  the  Senate  and  House  made  an  in- 
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ordinate  issue  of  these  cases  and  regrettably,  the  motivations 
for  the  revisions  of  the  U.S.  extradition  statute  were  pre- 
sented to  Congress  on  the  erroneous  assumption  that  the 
"political  offense  exception"  has  been  interpreted  or  per- 
ceived to  be  a  bar  to  effective  extradition.   This  position 
was  asserted  by  Administration  representatives  at  hearings  on 
the  bills  before  both  the  Senate  and  the  House,   wherein 
there  was  even  the  preposterous  alarming  warning  that  a  con- 
tinuation of  such  a  trend  would  cause  the  United  States  to 

49 
become  a  haven  for  terrorists.    This  result  is  hardly  likely 

as  the  "political  offense  exception"  has  so  rarely  been  argued, 
let  alone  successfully  argued  in  the  U.S.  as  a  basis  for  denial 
of  an  extradition  request.   In  fact,  it  has  been  successful  in 
only  two  cases  in  the  last  twenty  years.    In  addition,  the 
"exception"  is  rarely  used  as  a  defense — in  the  last  thirty 
years,  there  have  been  no  more  than   some  thirty  reported  cases 
having  any  bearing  on  the  "political  offense  exception . " 
During  this  same  period  of  time  however  there  have  been  be- 
tween fifty  and  one  hundred  extradition  requests  per  year 
raising  a  panoply  of  technical  questions  much  more  important 
to  the  administration  of  criminal  justice  and  international 

cooperation  in  criminal  matters  than  the  rare  "political 
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offense  exception."   These  technical  questions   however 

received  little  attention  in  the  Senate,  but  more  so  in  the 

Bouse. 

The  fundamental  controversy,  giving  rise  to  the  1848  Act 

and  the  1981-82-83  "Acts,"  is  the  respective  roles  of  the 
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executive,  legislative  and  judicial  branches  in  granting  a 
foreign  state's  extradition  request.   The  outcomes  were  how- 
ever different  in  the  two  historic  occasions.   In  1848,  the 
Act  was  designed  to  limit  executive  power  such  that  President 
Adams'  action  in  Robbins  of  ordering  an  individual's  surrender 
would  be  impermissible.   The  underlying  theory  was  that  the 
judiciary  should  have  the  authority  to  review  executive  action 
such  that  fundamental  individual  liberty  would  not  be  improp- 
erly infringed.   The  1981-82-83  "Acts"  in  the  original  Senate 
versions  intended  the  opposite.   The  Administration  has  sought 
to  expand  the  executive ' s  authority  to  extradite  individuals , 
on  the  theory  that  judicial  review  should  not  be  allowed  to 
interfere  with  the  executive ' s  authority  to  direct  the  United 

States'  foreign  relations,  and  to  use  extradition  as  a  method 
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of  fostering  friendly  relations  with  foreign  states.    This 

philosophic  diversity  is  the  essence  of  the  difference  between 
the  Senate  bills  and  the  House  bill  with  the  Administration's 
view  reflected  in  the  Senate's  more  executive  oriented  ap- 
proach. 

The  "Act"  does  not  however  fulfill  all  of  the  Administra- 
tion's requests,  although  it  does  ciirb  judicial  discretion  and 
review  and  the  increasing  safeguards  of  individual  rights 

which  have  been  more  manifest  in  the  last  two  decades  of  U.S. 

54 
3  uri sprudence . 

The  "Act"  represents  a  technical  improvement  over  exist- 
ing legislation  and  is  indeed  needed  to  meet  the  contemporary 
exigencies  of  an  expected  volume  of  some  100  requests  per  year 
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in  the  80 's,  and  also  in  order  to  settle  some  questions  that 
the  judiciary  had  been  wrestling  with  for  years  due  to  the 
lack  of  clear  legislative  mandate.   Yet  it  leaves  many  open 
questions  that  it  shifts  to  the  judiciary  for  future  interpre- 
tation.  The  "Act"  however  in  many  respects  does  no  more  than 
codify  existing  jurisprudence.    More  could  have  been  done 
that  was  not,  and  an  opportunity  which  waited  135  years  was 
not  fully  utilized. 

4.   Structure  of  the  "Act" 


Both  the  Senate  and  House  versions  are  similarly  struc- 
tured according  to  the  general  format  of  sections  regarding: 
(1)  general  requirements;  (2)  the  complaint  stage;  (3)  the 
waiver  stage;  (4)  the  hearing  stage;  (4)  the  appeal  stage;  (5) 
the  surrender  stage;  (6)  the  receipt  stage;  (7)  definitions 
and  general  provisions.   This  general  format  was  established 
in  the  1981  Extradition  Act  embodied  in  the  Senate  bills  and 
was  followed  by  the  House  Judiciary  Committee  in  their  bills. 

The  specific  structures  of  the  Senate  and  House  versions, 
respectively,  are  as  follows: 

1.   Senate  Versions: 


CHAPTER  210  -  INTERNATIONAL 
EXTRADITION 

Sec. 

3191.  Extradition  authority  in  general. 

3192.  Initial  procedure. 

3193.  Waiver  of  extradition  hearing  and 

consent  to  removal. 

3194.  Extradition  hearing. 

3195.  Appeal. 

3196.  Surrender  of  a  person  to  a  foreign 

state . 
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3197.  Receipt  of  a  person  from  a  foreign 

state.  _g 

3198.  General  provisions  for  chapter. 

2.   House  Versions: 

CHAPTER  210  -  INTERNATIONAL 
EXTRADITION 

Sec. 

3191.  General  statement  of  requirements 

for  extradition. 

3192.  Complaint  and  preliminary  proceed- 

ings. 

3193.  Waiver  of  hearing. 

3194.  Hearing  and  order. 

3195.  Appeal  from  determination  after 

hearing. 

3196.  Surrender  of  a  person  to  a  foreign 

state  after  hearing. 

3197.  Cooperation  with  transit  through 

United  States  for  foreign  extra- 
dition. 

3198.  Receipt  of  a  person  from  a  foreign 

state . 

3199.  Definitions  and  general  provisions 

for  chapter. 57 

The  provisions  of  the  "Act"  are  divided  and  subdivided 
ostensibly  according  to  the  various  stages  of  the  extradition 
process.   But  in  fact  there  is  a  great  deal  of  commingling  of 
substantive  and  procedural  aspects  in  the  same  provisions  and 
other  confusing  aspects  in  the  organization  of  the  subject. 
For  excimple,  the  stibstantive  requirements  for  extradition  are 
scattered  throughout  the  "Act."  A  particular  anachronism 
appears  in  Section  3199  of  the  House  version;  although  its 
title  indicates  that  it  pertains  to  definitions  and  general 

provisions,  it  also  contains  a  detailed  subsection  regcirding 

58 
bail   which  properly  belongs  in  a  separate  section  or  at 

least  in  Section  3192  entitled  "Complaint  and  Preliminary 

Proceedings."   The  confusion  of  procedural  and  substantive 
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matters  in  the  "Act"  results  in  a  lack  of  clarity  and  organi- 
zation which  could  have  been  avoided  easily  had  the  "Act"  been 
differently  structured.   But  the  reason  is  essentially  due  to 
a  divergence  in  perspective.   The  Senate  versions  favored  by 
the  Administration  were  intended  to  be  procedural,  leaving  all 
substantive  questions  to  treaties  which  the  Administration  can 
negotiate  with  much  more  leeway.   The  House  versions  on  the 
other  hand  sought  to  limit  this  approach  and  provide  more 
uniformity  in  the  si;ibstantive  aspects  of  the  practice. 

5.   Relationship  Between  the  Legislation  and  Treaties 

The  relationship  between  legislative  provisions  and 
treaty  provisions  is  of  fundamental  importance  in  U.S.  extra- 
dition law  and  practice  because  of  the  Constitution  and  the 

59 

relationship  between  treatxes  and  legislation.    Basically, 

this  relationship  can  take  either  one  of  two  forms:   (1)  the 
legislation  can  serve  as  the  basis  for  all  or  most  substantive 
and  procedural  matters  while  treaties  include  exceptional 
matters  not  included  in  the  legislation;  or  (2)  the  legisla- 
tion can  serve  as  a  supplement  to  treaties  such  that  all  sub- 
stantive and  procedxiral  matters  are  regulated  primarily  by 
treaties  rather  than  by  the  legislation.   The  "Act"  is  a  hy- 
brid of  both. 

The  distinction  between  these  two  possible  relationships 
has  important  ramifications.  If  the  former  approach  is  fol- 
lowed, then  national  legislation  would  be  controlling  with 
respect  to  all  extradition  matters  and  would  regulate  its 
substance  and  procedure.   Treaties  would  be  the  exception; 
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that  is,  they  would  regulate  matters  not  included  in  the  leg- 
islation or  negotiated  in  the  treaty  as  an  exception  to  the 
legislation.   If  the  latter  approach  is  followed,  however, 
then  national  legislation  would  not  be  the  general  rule. 
Instead,  every  treaty  would  become  a  separate  substantive  and 
procedural  statute  more  or  less  similar  to  or  different  from 
the  legislation.   The  result  of  that  approach  would  be  to  have 
as  many  sets  of  norms  applied  by  the  courts  as  there  are  trea- 
ties and  there  are  at  present  96  treaties  in  force  applicable 
to  113  countries.     The  obvious  consequence  is  a  lack  of 
consistency  and  uniformity  in  the  practice  of  extradition  and 
potential  jurisprudential  confusion  leading  to  increased  liti- 
gation and  prolongation  of  the  process .   Precedents  would 
therefore  usually  affect  the  interpretation  of  the  provisions 
of  each  treaty,  thus  stimulating  increased  judicial  recourses 
and  delays  through  the  review  process.   In  addition  to  the 
obvious  advantages  of  uniformity,  reduction  of  litigation,  and 
shortening  of  delays  in  the  process,  a  truly  national  legisla- 
tion would  also  reduce  the  burden  on  the  United  States  govern- 
ment in  renegotiating  with  every  foreign  government  basic 
substantive  and  procedural  matters  already  contained  in  the 
national  legislation.   Furthermore,  the  existence  of  national 
legislation,  while  it  would  not  preclude  the  government  from 
negotiating  treaty  provisions  that  may  be  contrary  to  it, 
would  nevertheless  strengthen  the  government's  position  in  its 
negotiations  with  foreign  governments  on  provisions  urged  by 
the  foreign  government  that  would  differ  from  national  legis- 
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lation  and  thus  maintain  greater  uniformity  among  treaties  and 
conformity  between  treaties  and  the  legislation.   The  more  the 
legislation  in  its  specific  language  allows  for  treaties  to 
regulate  certain  substantive  and  procedural  matters ,  the  more 
likely  it  is  that  foreign  governments  will  insist  on  particu- 
lar clauses  which  may  differ  from  the  legislation.   Further- 
more, if  national  legislation  is  comprehensive,  covering 
substance  and  procedure,  this  would  allow  extradition  to  be 
performed  on  the  basis  of  "executive  agreement"  and  "reci- 
procity,"  which  the  "Act"  excludes,  presumcibly  in  reliance 
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on  long-standing  and  established  jurisprudence,    although 

nothing  in  the  Constitution,  in  the  opinion  of  this  writer, 
would  prevent  it. 

Regrettably  the  general  orientation  of  the  "Act"  is  that 
it  is  a  supplement  to  treaties  or  that  it  otherwise  applies  in 
the  aJssence  of  contrary  treaty  provisions,  but  only  when  a 
treaty  does  exist  between  the  requesting  state  and  the  U.S. 
Consequently  all  substantive  and  procedural  matters  which  can 
of  course  be  regulated  by  treaties  will  tend  to  be  precisely 
that.   This  approach  differs  from  that  of  many  countries  of 
the  world  who  attempt  to  conform  their  treaties  to  national 

legislation  and  in  fact  specify  in  their  treaties  that  they 

64 
are  applicable  m  accordance  with  national  legislation. 

In  addition,  the  "Act"  is  unclear  as  to  reliance  on  mul- 
tilateral international  criminal  law  conventions  as  the  basis 
for  a  relator's  extradition.    These  treaties  provide  inter 
alia  that  state  parties  are  obligated  to  prosecute  or  extra- 
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dite  individuals  who  have  allegedly  committed  the  proscribed 
conduct.     They  contain  no  provision  for  the  mechanism  by 
which  extradition  is  to  be  accomplished,  because  they  remcind 
to  the  applicable  national.   In  the  instance  where  the  basis 
for  the  extradition  request  is  such  a  multilateral  interna- 
tional criminal  law  convention,  the  provisions  of  the  "Act" 
are  applicable.   By  structuring  the  "Act"  as  an  adjunct  to 
treaties  rather  them  the  generally  applicable  norm,  the  legis- 
lature neglected  to  take  into  account  how  this  would  affect 
reliance  upon  multilateral  international  criminal  law  con- 
ventions which  contain  extradition  clauses.   Thus,  in  this 
respect  the  "Act"  is  ambiguous.   Since  one  of  Congress'  avowed 
primary  objectives  in  its  reform  of  existing  extradition  law 
and  practice  is  to  permit  the  U.S.  to  cooperate  internation- 
ally in  combatting  international  and  transnational  crimi- 
nality,  the  "Act's"  failure  to  specifically  provide  for 
reliance  upon  multilateral  international  criminal  law  conven- 
tions containing  an  extradition  clause  is  particularly  unfor- 
tunate. Yet  because  of  the  ambiguity  of  the  relevant  language 
of  the  "Act,"  the  courts  could  construe  it  as  applicable  in 
such  cases,  as  is  discussed  below. 

6.   Treaty  Requirement  for  Extradition 

Section  3191  of  both  the  Senate  version  and  the  House 
version  essentially  provide  that  the  United  States  may  law- 
fully extradite  an  individual  only  pursuant  to  a  formal  re- 
quest made  by  another  state  in  reliance  upon  a  treaty  con- 
cerning extradition  between  the  U.S.  and  the  requesting 


201 


68  69 

state.     This  has  been  the  consistent  practice  of  the  U.S. 

with  only  a  few  exceptions  early  on  in  its  practice.    To 
this  extent,  therefore,  the  "Act"  is  in  conformity  with  exist- 
ing law  and  practice.   Regrettably  the  "Act"  does  not  contem- 
plate "reciprocity"  as  a  basis  for  extradition  without  a 
treaty.   This  could  have  been  accomplished  with  an  "executive 
agreement"  as  a  valid  legal  basis  for  extradition  in  the 
absence  of  a  treaty  and  on  the  basis  of  the  national  legis- 
lation.^'^ 

The  "Act"  appears  however  to  alter  current  practice,  by 
permitting  reliance  on  multilateral  treaties  as  well  as  bi- 
lateral extradition  treaties  as  a  legal  basis  for  extradition. 
The  term  "treaty"  in  the  Senate  bill  is  defined  as  "a  treaty, 
convention,  or  international  agreement,  bilateral  or  multi- 
lateral, that  is  in  force  after  advice  and  consent  of  the 

72 
Senate."    The  House  bill  defines  "treaty"  as  "a  treaty, 

convention  or  other  international  agreement  that  is  in  force 

after  advice  and  consent  of  the  Senate."  "  It  must  be  noted 

that  the  original  Senate  version  of  the  1981  Extradition  Act, 

S.  1639,  did  not  intend  reliance  on  multilateral  international 

criminal  law  conventions  containing  an  extradition  clause,  but 

74 
the  version  reported  out  by  the  Judiciary  Committee  did. 

This  inclusion  was  carried  forward  in  the  sxibsequent  versions 

75  76 

of  the  bill  in  the  Senate   and  in  the  House  bills.    Both 

the  Senate  and  House  Judiciary  Committees  specifically  noted 

that  these  definitions  include  both  bilateral  and  multilateral 

treaties,  as  well  as  treaties  which  do  not  deal  specifically 
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with  extradition  but  contain  an  extradition  clause  such  as 

78 
conventions  on  international  criminal  law,   whether  they  are 

in  force  at  the  time  this  legislation  has  entered  into  effect 

or  enter  into  force  sv±)sequent  thereto.   This  interpretation 

would  be  warranted  in  recognition  of  the  fact  that  interna- 

79 
tional  criminal  law  is  in  a  developing  state   cind  that  new 

conventions  can  be  anticipated.   If  this  provision  did  not 

exist  there  would  be  a  need  for  future  revision  of  the  "Act." 

This  provision  offers  the  United  States  the  opportunity 

to  comply  with  those  provisions  in  multilateral  treaties  to 

which  it  is  a  signatory  which  allow  reliance  on  the  applicable 

extradition  provisions  in  these  treaties  instead  of  or  in 

80 
addition  to  bilateral  treaties. 

Curiously,  although  multilateral  treaties  ratified  by  the 

Senate  are  as  binding  on  the  U.S.  as  bilateral  treaties,  the 

Department  of  State  has  never  relied  on  multilateral  treaties 

for  extradition,  clinging  to  bilateral  treaties  as  the  only 

basis  for  extradition.   There  is  of  course  no  merit  to  this 

81 
position,   but  it  is  the  existing  practice,  and  this  pro- 
vision of  the  "Act"  raises  the  question  as  to  whether  it 
should  be  abandoned  altogether,  or  merely  relied  upon  only 
when  a  bilateral  treaty  exists  with  a  requesting  state  which 
is  also  a  signatory  to  the  multilateral  convention  in  ques- 
tion.  These  multilateral  conventions  however  do  not  contem- 
plate that  they  will  be  supplementary  to  bilateral  extradition 
treaties;  they  are  intended  to  permit  reliance  upon  their 
extradition  provisions  in  the  absence  of  a  bilateral  treaty. 
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Although  the  provision  of  the  "Act"  defining  "treaty"  can 
be  read  to  permit  reliance  upon  multilateral  international 
criminal  law  conventions  as  a  legal  basis  for  extradition,  it 
could  also  be  given  a  contrary  interpretation,  namely  that 
reliance  on  multilateral  conventions  would  be  only  in  the  case 
where  in  addition  thereto  there  is  a  bilateral  extradition 
treaty  between  the  requesting  state  and  the  U.S.   Thus  the 
multilateral  convention  containing  an  extradition  clause  would 
only  supplement  the  list  of  extraditable  offenses  under  the 
bilateral  treaty  and  no  more .   The  lack  of  clarity  as  to  the 
legislature's  intent  is  as  regrettable  as  is  the  absence  of  a 
clear  intent  to  rely  on  such  multilateral  conventions  without 
the  need  for  a  further  bilateral  treaty,  and  the  applicability 
in  such  an  event  on  the  "Act"  to  extradition  proceedings 
initiated  on  this  basis. 

Section  3191  of  the  "Act"  states  that  the  requirements  of 

82 
the  applicable  treaty  must  be  found  to  have  been  satisfied. 

This  emphasizes  that  the  treaty  provisions  whether  substantive 
or  procedural  prevail  over  the  provisions  of  the  "Act." 

Unlike  the  House  bill,  the  Senate  version  does  not  expli- 
citly require  that  a  court  order  finding  the  relator  extra- 
ditable be  issued  in  order  for  extradition  to  be  appropriate. 
Instead,  it  provides  that  there  be  "a  treaty  concerning  extra- 
dition between  the  United  States  euid  a  foreign  state"  and  that 

"the  foreign  state  request  extradition  within  the  terms  of  the 

83 
applicable  treaty."    The  Senate  Judiciary  Committee  Report 

noted,  however,  that  previous  federal  law  implicitly  requires 
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a  court  order  before  extradition  could  be  performed.    Pre- 
sumably the  Senate  version  carries  forward  this  implicit 
requirement  as  well. 

7.   Form  of  the  Request  in  General 

Both  the  Senate  and  House  bills  contain  a  similar  section 
which  provides  that  a  "request"  from  a  foreign  government 
[hereinafter  referred  to  as  requesting  state]  must  be  made  in 

form  and  in  substance  according  to  the  requirements  of  each 
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treaty.    This  provision  subordinates  the  legislation  with 

respect  to  the  form  and  substance  of  a  "request"  to  the 
requirements  of  each  and  every  treaty.   Thus  the  substantive 
and  formal  requirements  of  each  "request"  will  depend  on  the 
relevant  provisions  of  the  applicable  treaty;  only  where  the 
applicable  treaty  is  silent  will  the  "Act"  apply.   This  situ- 
ation will  of  course  create  as  much  diversity  in  form  emd 
substance  of  requests  as  there  are  treaties.   Clearly  a  better 
approach  would  have  been  to  have  the  "Act"  control  with  re- 
spect to  substance  and  form,  or  at  least  with  respect  to  foirm, 
particularly  the  type  of  documentation  required  and  certifica- 
tion thereof.   Such  an  approach  would  have  insured  uniformity 
in. the  practice  and  would  have  made  the  task  easier  for  those 
entrusted  with  the  administration  of  extradition  proceedings. 
It  can  be  argued  however  that  because  of  the  diversity  of  the 
legal  systems  of  states  with  which  the  D.S.  has  extradition 
relations  it  is  difficult  for  the  U.S.  to  impose  by  legisla- 
tion a  uniform  set  of  requirements  that  will  satisfy  all  the 
states  with  which  it  has  or  may  entertain  such  relations. 
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Also  because  such  requirements  though  formal  have  substantive 
legal  significance  they  are  not  therefore  readily  acceptable 
by  all  states  with  which  the  U.S.  seeks  to  have  extradition 

relations.   The  Act  preserves  in  this  respect  existing  legis- 

86 
lation  and  practice. 

8.   Renewed  Requests 

87 
This  question  is  dealt  with  in  the  House  versions   but 

88 
not  in  the  Senate  versions.     It  is  not  present  in  existing 

legislation  but  has  been  the  subject  of  litigation  when  the 

applicable  extradition  treaty  contains  what  is  now  commonly 

89 
termed  a  "double  jeopardy"  clause.    Such  a  provision  is 

90 
"common  to  most  extradition  treaties"   and  usually  states 

that  extradition  shall  not  be  granted 

[wjhen  the  person  whose  surrender  is 
sought  is  being  proceeded  against  or  has 
been  tried  and  discharged  or  punished  in 
the  territory  of  the  requested  Party  for 
the  offense  for  which  his  extradition  is 
requested. 91 

The  new  House  provision  is  thus  in  the  nature  of  a  statutory 
"double  jeopardy"  clause  embodying  the  traditional  doctrine  of 
res  judicata.   It  provides  that  if  the  Attorney  General  has 
previously  sought  an   order  for  the  extradition  of  an  indi- 
vidual for  a  given  offense  based  on  a  request  by  a  given  state 
and  that  request  was  denied  (by  the  covirt)  he  cannot  make  a 
new  request  for  the  same  individual  based  on  the  same  offense 
at  the  request  of  the  Scune  state  except  upon  a  showing  of 

"good  cause."  Presumably  this  means  that  the  same  or  substan- 

92 

tially  same  issues,   save  in  the  case  of  discovery  of  new 
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evidence  unknown  at  the  time  of  the  first  request,  cannot  be 
relitigated  unless  the  Attorney  General  shows  "good  cause"  to 
the  satisfaction  of  the  court.   Thus,  a  new  request  based  on 
new  factual  allegations  can  be  presented. 

It  is  unclear  from  the  legislative  history  as  to  whether 
this  provision  is  to  be  construed  in  the  nature  of  a  statutory 
"double  jeopardy"  clause  to  be  governed  by  federal  criminal 
precedents  on  point  arising  out  of  national  criminal  jurispru- 
dence or  whether  it  partakes  of  the  civil  doctrine  of  res 
judicata  because  of  the  sui  generis  nature  of  extradition. 
The  legislative  histoiry  as  expressed  in  the  House  Judiciary 
Committee  report  is  that  a  new  request  cannot  be  based  solely 
on  the  fact  that  the  requesting  state  has  failed  to  produce 
evidence  of  probable  cause  sufficient  to  satisfy  the  court 
when  such  evidence  was  available  to  it  at  the  time  of  the 
hearing  resulting  in  the  court's  refusal  to  grant  the  re- 
quest. 

It  is  assumed  by  this  writer  therefore  that  the  new 
request  should  be  based  on:   (1)  newly  discovered  evidence  not 
available  at  the  time  of  the  first  hearing,  and  (2)  a  showing 
of  due  diligence  and  good  faith  on  the  part  of  the  requesting 
state  and  on  the  pairt  of  the  U.S.  government  presenting  the 
case  on  behalf  of  the  requesting  state,  all  of  which  are 
implicit  in  a  showing  of  "good  cause."  Thus  the  negligence, 
lack  of  due  diligence,  lack  of  good  faith,  prosecutorial 
strategy  of  withholding  evidence,  and  the  political  nature  of 
the  case  or  the  relator  would  not  be  considered  within  the 
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meaning  of  "good  cause , "  and  the  Government  would  be  barred 
from  presenting  a  renewed  request  under  these  circumstances. 

9  .   Priority  in  Requests 

Unlike  existing  legislation,  this  question  which  is  dealt 

94  95 

with  in  the  House  version   but  not  in  the  Senate  one   sets 

forth  a  hierarchy  in  the  priority  of  requests  whenever  more 

than  one  state  presents  a  request  for  the  same  individual  and 

for  the  same  or  different  offenses.   In  this  instance  it  is 

the  Secretary  of  State  euid  not  the  Attorney  General  who  has 

the  unreviewable  discretion,  presumably  because  of  the  foreign 

relations  implications  of  the  decision,  to  determine  which 

request  to  honor.   In  so  doing,  the  House  bill  requires  that 

he  take  into  consideration  the  following  relevant  factors: 

(A)  those  set  forth  in  an  applicable 
treaty  concerning  extradition; 

(B)  the  nationality  of  the  indi- 
vidual ; 

(C)  the  state  in  which  the  offense  is 
alleged  to  have  occurred;  and 

(D)  if  different  offenses  are  in- 
volved, which  offense  is  punishable  by  the 
most  severe  penalty,  and  if  the  penalties 
are  substantially  equal  the  order  in  which 
the  requests  were  received. 96 

This  necessary  provision  however  subordinates  the  ranking  of 

97 
jurisdictional  priorities  to  the  applicable  treaty.    Curi- 

98 
ously  however  it  favors  the  active  personality  theory   over 

99 

the  territorial  principle,   ignores  the  passive  personality 

theory    entirely  and  introduces  a  new  jurisdictional  notion 
based  solely  on  the  severity  of  the  penalty.   This  last  notion 

is  new  in  U.S.  law  and  practice    but  is  found  in  the  Euro- 

102 

pean  Convention  on  Extradition. 
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10.   Initiation  of  the  Proceedings 

This  section  is  similar  in  both  the  Senate  and  House 

versions.   It  provides  that  extradition  proceedings  are  to  be 

103 
initiated  by  the  Attorney  General  as  the  complainant. 

Thus,  no  action  can  be  commenced  by  any  other  party  purporting 

to  represent  the  requesting  state.   This  changes  existing 

practice  which  authorizes  the  action  to  be  brought  not  only  by 

the  Attorney  General  but  also  by  a  representative  of  the  re- 

104 
questing  state,  including  private  counsel.     This  aspect  of 

current  U.S.  practice  is  anachronistic;  most  major  legal  sys- 
tems of  the  world  require  that  the  requesting  state  be  repre- 
sented by  the  government  of  the  requested  state.     Present 
U.S.  practice  is  incompatible  with  the  policy  considerations 
upon  which  extradition  is  based,  since  extradition  involves 
the  foreign  relations  of  the  U.S.  and  its  treaty  obligations, 
and  the  proceedings  are  criminal  in  nature  rather  than  civil. 
The  "Act"  remedies  these  aspects  of  current  practice. 

The  "Act"  also  states  that  these  actions  must  be  com- 
menced in  the  federal  district  court  wherein  the  individual  is 
believed  to  be  found.     Thus  under  the  "Act,"  unlike  exist- 
ing legislation,  no  proceedings  may  be  commenced  before  state 

108 
judges.     Current  legislation  represents  another  historical 

anachronism,  since  the  federal  system  of  the  U.S.  and  the 
foreign  relations  nature  of  extradition  make  it  so  obvious 
that  the  matter  should  be  exclusively  within  federal  juris- 
diction though  it  has  been  so  in  practice. 
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The  "Act"  also  provides  that  the  Attorney  General  may 
commence  an  action  and  seek  a  warrant  in  the  federal  district 

court  for  the  District  of  Columbia  if  the  whereabouts  of  the 

109 
person  sought  are  not  known  to  him  at  that  time.     This 

change  adds  a  helpful  new  dimension  to  existing  legislation 
which  permits  warrants  to  be  issued  only  in  the  district  where 
the  relator  is  believed  to  be  found.   Thus  until  his  where- 
abouts are  discovered  no  warrant  can  be  issued. 

Under  the  "Act,"  if  the  person  sought  has  been  arrested 
on  the  basis  of  a  warrant  issued  by  the  Federal  District  Court 
for  the  District  of  Columbia,  the  matter  will  then  be  trans- 
ferred to  the  district  court  wherein  the  arrest  has  been  per- 
formed.  Provision  for  transfer  of  the  proceedings  from  the 
district  court  of  the  District  of  Columbia  to  the  district 
court  where  the  relator  is  found  is  specifically  included  in 
the  House  version  but  not  in  the  Senate  bill.   The  House  bill 
states  that  "[w]hen  the  person  is  found,  the  matter  shall  be 
transferred  to  the  United  States  district  court  to  which  the 
person  arrested  is  taken  under  svibsection  (d)  of  this  sec- 
tion."    Subsection  Cd)  specifies  that  the  relator  upon 
arrest  "shall  be  taken  »  .  .  before  the  nearest  available 
United  States  district  court.  .  .  ."*     The  Senate  version 
contains  no  provision  for  transfer  of  the  proceedings,  al- 
though it  does  state  that  upon  arrest  the  relator  "should  be 

112 
tcJcen  .  .  .  before  the  nearest  available  court.  .  .  ."     The 

Senate  Judiciary  Committee's  Report,  similarly,  makes  no  refer- 
ence to  treinsfer  of  the  proceedings.     It  would  appear  that 
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nothing  would  preclude  such  transfer  to  the  district  court 
which  is  geographically  closest  to  the  place  of  arrest  as 
opposed  to  the  one  which  would  have  jurisdiction  by  virtue  of 

the  geographical  limits  established  in  the  judicial  organi- 

114 
zation  of  the  federal  district  courts. 

The  purpose  for  this  provision  is  to  have  the  arrested 
person  brought  before  a  magistrate  or  a  judge  without  unneces- 
sary delay    although  it  may  appear  to  provide  an  opportunity 
to  the  government  for  limited  forum  shopping. 

The  "Act"  does  not  provide  for  the  docket-setting  of  the 
action  which  to  date  is  part  of  the  civil  docket.   Presumably 

this  practice  would  continue  unless  changed  by  Supreme  Court 

117 
Rule  as  provided  for  in  Section  3199(f)  of  the  House  bill. 

11.   The  Complaint 

A  complaint  is  the  basis  for  commencing  extradition  pro- 
ceedings and  is  the  basis  upon  which  the  arrest  warrant  may  be 
issued.  All  subsequent  proceedings  are  based  on  the  complaint, 
such  as  the  hearing  and  the  order  of  the  court.   A  complaint 
may  therefore  be  amended  or  dismissed  by  order  of  the  court, 
stipulation  of  the  parties,  or  by  the  government  based  on 
prosecutorial  discretion. 

Under  the  "Act,"  the  complaint  must  be  made  by  the  Attor- 
ney General  under  oath  or  affirmation,  similar  to  verified 

118 
complaints  in  civil  matters    and  to  informations  in  criminal 

119 
matters,    though  the  "Act"  does  not  specify  which  of  the  two 

practices  is  the  analogous  one.   This  section  provides  that 

the  form  of  the  request  is  svibject  to  the  requirements  of  the 
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applicable  treaty;  nonetheless,  the  seime  provision  also  re- 
quires the  Attorney  General  to  verify  the  complaint,  irrespec- 
tive of  treaty  provisions.   This  requirement  which  appears 
essentially  to  be  an  internal  legal  procedure  is  nonetheless 
controlling  even  if  a  treaty  does  not  require  verification  of 
a  complaint.   This  is  the  only  provision  in  the  "Act"  which 
subordinates  a  treaty  to  the  "Act."   In  the  unlikely  event  of 
a  conflict  between  a  treaty  provision  and  this  provision  of 

the  "Act,"  under  established  constitutional  jurisprudence  the 

120 

treaty  will  prevail  if  it  is  subsequent  to  the  Act. 

A  practical  problem  could  arise  with  respect  to  the  veri- 
fication requirement  in  the  event  that  a  treaty  does  not  re- 
quire the  requesting  state  to  verify  its  request  to  the  U.S. 
or  to  have  its  supporting  documents  presented  under  oath  or 
affirmation,  while  this  section  requires  the  Attorney  General 
to  present  a  complaint  on  oath  or  affirmation  which  would 
certainly  have  to  be  based  on  the  representations  of  the  re- 
questing state.   This  would  place  the  Attorney  General  in  a 
position  of  having  to  present  a  complaint  under  oath  or  affir- 
mation based  on  a  request  by  a  foreign  state  and  documents 
that  such  a  state  may  present  without  being  under  oath  or 
affirmation.  The  Secretary  of  State  of  course  could  refuse  to 
accept  the  request  unless  verified,  and  return  it  through 
diplomatic  channels  to  the  requesting  state  for  compliance. 
The  requesting  state  could  object  if  the  applicable  treaty  did 
not  contain  a  general  clause  which  would  require  compliance 
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with  national  legislation  in  matters  not  specifically  in  the 
treaty  in  question. 

Both  the  Senate  and  House  bills  contain  a  detailed  sub- 
section setting  forth  the  required  contents  of  the  complaint 

121 
and  supporting  documents.     A  distinction  exists  between  the 

requirements  for  a  complaint  to  support  an  arrest  warrant  and 

for  a  complaint  to  support  a  provisional  arrest  warrant, 

though  it  is  specifically  stated  in  the  legislative  history  of 

122 
the  bills  but  not  specified  in  the  "Act"  itself.     Under 

both  bills,  the  complaint  to  support  an  arrest  must  specify 

the  offense  for  which  extradition  is  sought  and  be  accompanied 

by  a  copy  of  the  request  for  extradition  and  by  the  evidence 

123 

and  documents  required  by  the  applicable  treaty. 

A  complaint  which  will  support  a  provisional  arrest  war- 
rant under  the  House  version  of  the  "Act"  must  contain  the 

following: 

(i)  information  sufficient  to  iden- 
tify the  person  sought; 
(ii)  a  statement  — 

(I)  of  the  essential  factual 
allegations  of  conduct  constituting 
the  offense  that  the  person  sought  is 
believed  to  have  committed;  or 

(II)  that  a  judicial  document 
authorizing  the  arrest  or  detention 
of  such  person  on  account  of  accusa- 
tion or  conviction  of  a  crime  is 
outstanding  in  the  foreign  state 
seeking  extradition;  and 

(iii)  a  description  of  the  circum- 
stances justifying  such  person's  ar- 
rest. 124 

The  Senate  version  of  the  "Act"  is  substantially  similar 

to  that  of  the  House,  in  that  it  requires  the  information  and 

125 
documentation  specified  above.     The  Senate's  requirement  is 
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different  in  that  it  provides  an  alternative  to  these  require- 
ments; thus,  if  the  specified  information  and  documentation 
are  not  provided,  the  complaint  will  nonetheless  be  deemed 

sufficient  if  it  contains  "such  other  information  as  is  re- 

12  6 
quired  by  the  applicable  treaty .  .  .  . " 

The  hybrid  legislative  approach  to  extradition  proceed- 
ings is  once  more  manifested  in  this  provision  which  describes 

the  requirements  of  the  complaint  partly  as  if  it  were  a 

127 
criminal  information,    and  partly  as  a  verified  civil  com- 

128 
plaint.     The  legislature's  approach  fails  to  take  into 

account  that  courts  must  characterize  the  nature  of  the  com- 
plaint in  order  to  determine  its  sufficiency.   Because  of  the 
mixed  nature  of  the  requirements  stated  in  the  "Act,"  coiorts 
will  have  to  grapple  with  a  lack  of  clarity  as  to  which  char- 
acterization is  controlling.   This  could  likely  result  in  a 
lack  of  uniformity  between  the  circuits  regarding  the  suf- 
ficiency of  complaints  until  the  Supreme  Court  decides  the 
question  either  by  decision  or  under  its  rule-making  authority 
if  the  House  provision  in  Section  3199 Cf)  is  ultimately  en- 
acted . 

The  fact  that  this  provision  is  a  codification  of  exist- 

129 
ing  jvirisprudence    does  not  obviate  the  difficulties  pre- 
sented by  its  mixed  nature,  because  the  jurisprudence  upon 
which  coxirts  rely  in  order  to  review  the  sufficiency  of  that 
which  has  evolved  through  prior  practice  is  not  identical  to 
its  new  task  of  statutoiry  interpretation  in  light  of  new  leg- 
islation.  Thus,  previously  valid  precedent  may  become  the 
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subject  of  new  controversy,  unless  the  new  legislation  is 
clear  or  made  clear  thereafter. 

This  provision  also  contains  certain  substantive  require- 
ments for  extradition  which  are  couched  in  terms  of  elements 
of  the  complaint  the  absence  of  which  could  presumably  become 
grounds  for  dismissal  of  the  complaint »   It  is  also  formulated 
in  terms  of  procedviral  norms  applicable  to  this  stage  of  the 
proceedings.   The  mixture  within  this  provision  between  sub- 
stantive requirements ,  procedural  norms ,  and  formal  rules  of 
practice  is  unfortunate  because  it  lumps  together  requirements 
of  such  divergent  legal  significance  which  should  be  formu- 
lated separately.   This  confusion  is  all  too  frequent  in  a 
number  of  other  provisions  of  the  "Act,"  as  discussed  con- 
textually  in  this  article. 

This  provision  also  raises  a  problem  with  respect  to  the 
sufficiency  of  the  complaint  and  the  consequences  deriving 
from  a  lack  of  sufficiency.   The  substantive  requirements 
stated  in  this  section  are  the  same  requirements  which  are 

reiterated  in  subsequent  sections  of  the  "Act"  as  necessary 

130 
for  a  finding  of  extraditability.     The  question  however 

arises  as  to  whether  these  requirements  are  indispensable 

elements  of  the  complaint  the  absence  of  which  would  be 

grounds  for  dismissal,  and  if  so  whether  dismissal  would  be 

with  or  without  prejudice.     In  other  words,  it  is  unclear 

whether  the  complaint  would  be  considered  as  governed  by  the 

Federal  Rules  of  Civil  Procedure  on  complaints    or  the 

Federal  Rules  of  Criminal  Procedure  on  informations.     An 
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additional  problem  arises  under  the  House  version,  which  re- 
stricts the  Attorney  General  ability  to  file  new  complaints, 

134 
under  Section  3192(a)  (2).     It  would  appear  that  the  House 

version  would  require  dismissal  with  prejudice,  in  order  for 
the  court  to  give  effect  to  the  requirements  of  Section 
3192(a)  (2)  precluding  a  new  filing  as  discussed  above  in  Sec- 
tion 8 . 

In  grappling  with  these  issues,  covirts  will  obviously 
have  to  determine  the  predominance  of  either  the  civil  or  the 
criminal  aspects  of  this  hybrid  legislative  approach.   If  the 
court's  inquiry  will  vary  from  section  to  section,  it  is 
likely  that  this  section  regarding  complaints  will  be  charac- 
terized as  partaking  of  civil  procedure  rather  than  criminal. 
If  the  covirt's  inquiry  is  broadened  to  consider  this  section 
in  the  context  of  the  overall  nature  of  the  "Act,"  however,  it 
is  more  likely  to  conclude  that  the  criminal  nature  of  the 
process  is  predominant  over  its  civil  aspects .   This  contra- 
dictory result  could  have  been  avoided  had  the  "Act"  been  more 
specific  on  this  and  similar  issues. 

Nothing  in  the  "Act"  or  any  of  the  various  bills  refers 
to  prosecutorial  discretion  in  presenting,  amending,  or  with- 
drawing a  complaint.  It  is  assumed  that  such  discretion  as  is 
now  practiced  in  criminal  cases  will  apply. 

12.   Judicial  Action  upon  Filing  of  Complaint;   Summons, 
Arrest  and  Preluninary  Hearing 

The  Senate  and  House  versions  of  the  "Act"  contain 


216 


similar  though  not  identical  provisions  regarding  svunmons, 
arrest  warrants,  and  the  preliminary  hearing.     The  major 
difference  between  the  versions  is  in  their  treatment  of  the 
bail  aspects  of  this  phase  of  the  practice.   Both  provide  that 
upon  the  filing  of  a  complaint,  the  district  court  shall  issue 
a  warrant  for  the  individual's  arrest  or,  if  the  Attorney 
General  so  requests,  a  summons  for  the  individual's  appearance 
at  the  extradition  hearing.   The  summons  for  appearance  is  a 

new  feature  that  does  not  exist  under  the  present  legisla- 

137 
tion.     The  "Act"  does  not  however  provide  standards  for 

distinguishing  between  those  cases  in  which  a  siommons  can  be 
issued  and  those  in  which  an  arrest  warrant  is  more  appro- 
priate.  The  Attorney  General  apparently  has  complete  dis- 
cretion but  the  question  of  abuse  of  discretion  is  likely  to 

138 
be  the  subject  of  litigation. 

Under  existing  legislation  a  warrant  for  provisional 

arrest  can  be  issued  only  if  the  applicable  extradition  treaty 

139 
provides  for  it;    under  the  new  "Act"  such  authority  is  also 

140 
statutorily  derived.     Consequently  under  the  "Act,"  a  per- 
son could  be  provisionally  arrested  even  if  the  applicable 
treaty  does  not  specifically  permit  it.   Because  many  of  the 
more  recent  extradition  treaties  provide  for  provisional 
arrest,  however,  this  subsection  is  not  a  major  reform  of 
existing  practice;  nevertheless,  it  does  provide  both  a  leg- 
islative basis  for  the  practice  and  limits  thereto  of  60  days 
with  subsequent  extensions  of  15  days  each  upon  a  showing  of 


217 


141 
good  cause.     The  constitutionality  of  this  provision  m  the 

142 
absence  of  "probable  cause"  is  very  questionable. 

The  Senate  version  provides  that  the  procedures  for 

issuing  an  arrest  warrant  are  those  set  forth  in  Rule  4 (d)  of 

143 

the  Federal  Rules  of  Criminal  Procedure,    even  though  the 

federal  rules  of  criminal  procedure  do  not  otherwise  apply  to 
extradition  save  for  some  specific  exceptions  discussed  con- 
textually  below.   Thus,  the  application  of  this  rule  is 
limited  to  the  execution  and  return  of  arrest  warrants  and 

summons.   The  House  version  provides  only  that  the  Federal 

144 
Rules  of  Criminal  Procedure  are  applicable. 

Both  the  Senate  and  House  bills  state  that  upon  arrest 

the  relator  must  be  brought  without  unnecessary  delay  to  the 

145 
nearest  available  federal  district  court.     Availability  is 

based  on  geographic  proximity  rather  than  jurisdictional  compe- 
tence, since  both  bills  permit  the  government  to  select  a 
district  court  other  than  the  one  having  jurisdictional  compe- 
tence.    This  rule  is  analogous  to  Rule  5  of  the  Federal 

147 
Rules  of  Criminal  Procedure.     However,  there  is  no  indica- 
tion as  to  whether  or  not  a  failure  to  bring  the  arrested 
person  without  unnecessary  delay  before  the  nearest  federal 
district  court  judge  or  magistrate  would  result  in  any  in- 
validity of  a  confession  or  inadmissibility  of  evidence  ob- 
tained from  the  arrested  person  during  this  period. 

13.  Arrest  and  Release  on  Bail 

Arrest  and  release  on  bail  eure  two  of  the  most  important 
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and  difficult  areas  of  extradition  law  and  practice.   While 

probable  cause  is  required  for  an  arrest  by  virtue  of  the 

149 

Fourth  Amendment,    release  on  bail  is  controversial  because 

the  Sixth  Amendment  has  not  been  held  applicable  to  extradi- 
tion proceedings,  though  a  qualified  right  to  bail  exists. 

The  government's  request  for  am  arrest  warrant  must 
specify  the  offense  for  which  extradition  is  sought,  and  be 
accompanied  by  a  copy  of  the  request  for  extradition  and  the 
evidence  and  documents  required  by  the  applicable  treaty. 
The  "Act"  on  its  face  does  not  require  "probable  cause"  in 
regard  to  the  issuance  of  an  arrest  warrant  before  an  extra- 
dition hearing.   This  does  not  affect  however  the  constitu- 
tional requirement  of  probable  cause  under  the  Fourth  Amend- 
ment. As  a  matter  of  statutory  interpretation,  it  is  well 

established  that  when  a  statute  is  ambiguous,  "construction 

«152 
should  go  in  the  direction  of  constitutional  policy." 

Therefore,  the  "Act"  should  be  interpreted  as  requiring  a 

showing  of  probable  cause  in  order  for  an  arrest  warrant  to 

issue.   The  broad  lamguage  of  the  Fourth  Amendment,  that  "no 

153 
Warrants  shall  issue,  but  upon  probable  cause,"    include 

warrants  for  arrest  for  purposes  of  extradition.   Though 

extradition  is  a  form  of  international  judicial  assistance,  it 

154 
is  still  subject  to  U.S.  constitutional  provisions.     For  a 

given  aspect  of  legal  proceedings,  no  matter  of  what  nature, 
to  touch  upon  the  foreign  relations  of  the  U.S.  is  not  a  suf- 
ficient basis  to  displace  basic  constitutional  guarantees. 
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Because  of  the  Fourth  Amendment  the  Government  acting  on 
behalf  of  a  state  requesting  extradition,  would  have  to  pre- 
sent to  the  magistrate  issuing  an  arrest  warrant  allegations 
of  "facts  and  circumstances  'sufficient  to  warrant  a  prudent 
man  in  believing  that  the  [suspect]  had  committed  or  was  com- 
mitting an  offense,'"    before  a  warremt  could  be  issued. 
Since  the  "simple  suspicion  of  police  suspicion  is  not  itself 
a  sufficient  basis  for  a  magistrate's  finding  of  probable 
cause,"    the  issuance  of  arrest  warrants  for  extradition 
hearings  must  follow  these  constitutional  standards.   Further- 
more, the  applicability  of  constitutional  standards  to  extra- 
dition arrest  procedures  would  include  the  well-known  "four- 
corners  rule,"  that  in  passing  upon  the  validity  of  a  warrant, 
a  reviewing  court  may  consider  only  information  brought  to  the 
magistrate's  attention.     Therefore,  additional  information 
possessed  by  the  U.S.  Government  which  is  not  communicated  to 
the  magistrate  in  its  request  for  an  arrest  warrant  may  be 
excluded  from  subsequent  consideration  on  constitutional 

158 

grounds.     Should  the  courts  construe  the  "Act"  to  not 
require  a  showing  of  probable  cause  before  an  arrest  warrant 
is  issued,  then  this  portion  of  the  "Act"  would  be  held  uncon- 
stitutional. With  respect  to  non-U. S.  citizens,  the  c±»sence 
of  a  probable  cause  requirement  cannot  be  justified  on  the 

basis  of  the  diminished  protections  afforded  aliens,  since 

159 
they  may  raise  fourth  amendment  claims.     Furthermore,  since 


both  citizens  and  aliens  are  extraditable  under  the  "Act, 
the  equal  protection  clause  of  the  Fifth  Amendment  applies 
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The  paradox  in  this  area  is  that  should  it  be  held  that 
the  Fourth  Amendment  requires  that  probeible  cause  exists 
before  a  person  is  arrested  and  brought  into  custody  for  an 
extradition  hearing,  then  the  warrant  procedures  set  out  in 
the  "Act"  are  no  longer  required  at  all  times,  since  it  is 
well  established  that  a  warrantless  arrest  is  not  invalid  as 
long  as  the  officers  had  probable  cause  at  the  time  of  ar- 
rest.^" 

Furthermore,  the  necessity  of  an  initial,  bef ore-arrest 
showing  of  probable  cause  is  particularly  acute  in  the  extra- 
dition area,  because  of  the  peculiarities  of  release  on  bail 
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available  to  relators. 

The  "Act"  does  not  distinguish  between  provisional  arrest 
and  other  arrests  insofar  as  the  required  standards  of  proba- 
ble cause  for  arrest  though  the  Fourth  Amendment  requires  it 
in  both  cases.  Presumably  the  same  standards  will  apply 
though  clearly  provisional  arrests  which  are  ostensibly  based 
on  grounds  of  emergency  may  not  allow  the  government  to  pro- 
duce the  type  of  probable  cause  that  would  otherwise  be  re- 
quired for  an  arrest.     In  other  words  some  type  of  probable 
cause  is  still  required  for  a  provisional  arrest  irrespective 
of  the  applicable  treaty,    but  no  standards  therefor  are 
established  in  the  "Act."  Clearly  the  purpose  of  provisional 
arrest  is  to  avoid  flight  before  the  filing  of  a  complaint  and 
the  issuance  of  an  arrest  warrant.   If  the  Attorney  General 
intends  or  files  a  motion  for  issuance  of  summons  the  emer- 
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gency  basis  justifying  a  provisional  arrest  could  be  chal- 
lengeable. 

With  respect  to  standards  of  probable  cause  for  provi- 
sional arrests  and  arrest  warrants  the  "Act"  does  not  specifi- 
cally change  existing  jurisprudence  which  requires  for  arrest 
Weurrants  the  ^ame  type  of  probable  cause  required  for  any 
other  arrests  in  criminal  cases  which  are  included  in  the 
protection  of  the  Fourth  Amendment.     The  same  applies  to 
provisional  arrests,  although  the  tests  applied  are  different 
because  of  the  emergency  and  temporary  nature  of  the  arrest. 
However  it  must  be  noted  that  in  the  absence  of  a  fair  bail 
provision,  a  60  day  period  of  provisional  arrest  provided  for 

in  the  "Act"    without  adequate  probable  cause  is  unconscion- 

.  .   168 
able. 

Release  of  persons  who  are  subject  to  a  provisional 
arrest  or  arrest  warrant  has  been  the  subject  of  controversy 
in  existing  jurispmidence  which  does  not  recognize  a  consti- 
tutional right  to  bail  but  provides  for  bail  whenever  the 

1.69 
relator  can  show  "special  circumstances."     The  House  ver- 
sion provides  for  an  elaborate  scheme  for  bail  which  rejects 

170 
the  verbatim  incorporation  of  the  Bail  Reform  Act    but  never- 
theless sets  forth  substantially  similar  criteria  against  the 
unexplainably  strong  opposition  of  the  Administration.  In 
addition,  the  House  version  allocates  different  burdens  of 
proof  on  the  relator  and  on  the  government  depending  upon  a 

certain  time  schedule  particularly  with  respect  to  provisional 

171 
arrests.     Under  the  House  bill,  a  relator  has  the  burden  of 
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showing  eligibility  for  release  on  bail  after  his  provisional 
arrest;  the  burden  is  on  the  relator  for  ten  days  to  show  his 
eligibility  by  a  "preponderance  of  evidence."  Thereafter,  the 

burden  shifts  to  the  government  to  show  that  the  relator 

172 
should  not  be  free  pending  the  extradition  hearing.     The 

relator  can  satisfy  his  burden  of  proof  during  the  ten-day 

period  by  showing,  by  a  preponderance  of  the  evidence,  that 

his  release  will  not  present  a  "substantial  risk  of  flight," 

that  if  released  he  will  not  be  a  danger  to  another  person  or 

to  the  community,  and  that  his  release  will  not  jeopardize  a 

173 
United  States  treaty  obligation.     At  the  end  of  the  initial 

ten-day  period  following  arrest,  the  House  bill  overturns  the 
existing  jurisprudence,  places  the  burden  of  proof  on  the 
government,  and  specifies  the  factors  a  magistrate  is  to  con- 
sider in  determining  eligibility  for,  and  the  conditions  of, 

174 
release  pending  the  extradition  hearing.     Having  done  away 

with  the  presumption  against  release  prior  to  the  hearing,  the 

House  bill,  consistent  with  existing  legislation,  reinstates 

the  rule  concerning  a  relator's  appeal  of  a  determination  of 

eligibility  to  bail.   Thus  bail  is  available  to  a  relator- 

appellant  only  if  he  makes  the  evidentiary  showing  required 

during  the  initial  ten-day  period,  and  additionally  shows  that 

175 
he  has  a  "great"  chcuice  of  success  on  appeal.  ^ 

Under  existing  jurisprudence,  there  is  a  strong  consti- 
tutional policy,  based  upon  the  Eighth  Amendment's  prohibition 

on  "excessive  bail,"    in  favor  of  a  person's  release  until 

177 
his  case  is  finally  determined.     The  explicit  recognition 
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of  the  right  to  bail  pending  the  extradition  hearing  is,  as 
far  as  it  goes,  consistent  with  this  constitutional  policy  euid 
the  Bail  Reform  Act  though  the  latter  is  not  incorporated  per 
se  in  the  House  bill  provisions  on  bail.   Nevertheless,  the 
degree  of  similarity  between  the  House  bill  provisions  regard- 
ing bail  after  the  initial  ten-day  period  and  the  Bail  Reform 
Act  provisions  is  so  substantial  that  it  supports  the  conclu- 
sion that  the  jurisprudence  of  the  Bail  Reform  Act  may  be  held 

178 
applicable  to  these  similar  provisions  of  the  House  bill. 

The  legislative  history  of  the  House  bill  indicates  that  the 
placement  of  the  burden  of  proof  on  the  relator  during  the  ten 
days  after  his  arrest  was  thought  to  be  justified  because  the 
United  States  is  frequently  asked  by  foreign  states  to  arrest 
certain  persons  provisionally  and  hold  them  until  the  neces- 
sary background  information  is  provided.   Under  these  circvun- 
stances,  without  any  background  information,  the  United  States 

would  be  unable,  immediately  after  the  arrest,  to  show  the 

179 
inappropriateness  of  release  on  bail.     The  House  version 

also  grants  release  on  bail  pending  appeal  and  places  the 

180 
biirden  of  showing  eligibility  on  the  relator.     Unfortu- 
nately, among  these  is  a  provision  refusing  a  showing  that 

such  release  would  not  jeopardize  extradition  extradition 

181 
relations  with  another  state.     This  provision  introduces  an 

unconscionable  political  dimension  in  the  processes  of  crimi- 
nal justice  which  courts  are  ill  equipped  to  assess.   If  a 
relator  were  to  challenge  the  constitutionality  of  the  bail 
provisions  under  the  House  bill,  then  the  federal  courts  would 
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have  to  weigh  the  importance  of  these  governmental  inter- 

^  182 
ests. 

The  Senate  version  continues  existing  practice  of  allow- 
ing bail  only  for  "special  circumstances"  which  the  relator 

183 
must  prove.     Though  it  does  not  specifically  provide  for 

bail  during  the  60  days  of  potential  provisional  arrest,  pre- 
sumably the  "special  circumstances"  standards  apply.     The 

185 
Scuae  standards  apply  to  bail  pending  appeal. 

Neither  the  Senate  nor  the  House  versions  refer  to  dis- 
covery by  the  relator,  and  it  is  presumed  that  the  existing 

186 
limited  practice  of  discovery  will  continue  to  apply. 

14.  Waiver  of  Hearing 

The  Senate  and  House  bills  contain  similar  sections 
regarding  waiver,  under  Section  3193.   It  is  a  novel  procedure 
whereby  a  relator  may  waive  a  hearing  on  extradition  and  any 
and  all  requirements  under  the  treaty  or  the  legislation.  This 
requirement  is  imposed  in  order  to  avoid  allowing  the  relator 

to  waive  some  of  the  charges  and  not  others  and  therefore 

187 
benefit  selectively  from  the  rule  of  specialty,    which  would 

obligate  the  requesting  state  to  prosecute  him  only  for  the 
crime  or  crimes  for  which  the  order  predicated  on  the  waiver 
was  actually  issued  which  thus  precludes  prosecution  or  pun- 
ishment for  any  other  crime,  even  one  that  was  part  of  the 
extradition  request  but  which  was  not  the  object  of  the 
waiver. 

The  Senate  version  states  that  the  waiver  is  irrevo- 

188 
cable.     The  House  version,  however,  allows  for  revocation 
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when  there  is  an  "extraordinary  change  of  circumstances." 
Presumably  this  would  include  instances  such  as  a  change  in 
government  in  the  requesting  state  or  the  discovery  of  evi- 
dence indicating  that  the  relator  would  not  receive  a  fair 
trial  in  the  requesting  state.   The  court  can  make  such  a 
determination  in  the  best  interests  of  justice  which  allows  it 

enough  latitude  to  use  the  analogy  with  withdrawal  of  guilty 

190 

pleas  m  federal  criminal  cases. 

Both  versions  state  that  the  waiver  must  be  with  full 
knowledge  of  its  legal  consequences  and  with  advise  of  counsel 

whether  retained  by  the  relator  or  appointed  in  case  of  in- 

191 
digency.     Although  the  Section  requires  the  court  to  inform 

the  relator  of  his  rights  under  the  legislation  and  the  impli- 

192 
cations  of  his  waiver,    it  does  not  state  what  sanction  will 

apply  in  the  event  the  court  fails  to  do  so.   Presumably  fail- 
ure to  do  so  would  be  ground's  for  revocation  of  the  waiver  and 

vacation  of  an  order  based  thereon,  but  that  is  left  to  future 

193 
jurisprudential  determination. 

The  "Act"  implicitly  requires  that  a  relator  consent  to  a 

waiver  after  he  has  informed  the  court  of  his  willingness  to 

consent  and  has  been  advised  by  the  court  of  the  charges 

against  him  for  which,  his  extradition  was  requested,  however, 

such  specific  language  should  have  been  included,  in  order  to 

ensure  that  a  relator's  consent  is  made  with  full  knowledge  of 

the  charges  against  him  cind  to  ensure  that  the  court  record 

reflects  the  charges  for  which  the  individual  was  extra- 

194 
dited.     This  latter  guarantee  would  have  preserved  the  rule 
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of  specialty,    and  could  have  been  accomplished  through  the 

insertion  of  explicit  language  in  the  "Act"  that  waiver  of  the 
extradition  hearing  is  linked  to  the  rule  such  that  the  re- 
lator upon  return  can  be  prosecuted  in  the  requesting  state 
only  for  the  offense  for  which  the  extradition  hearing  was 
waived.   It  is  important  to  bear  in  mind  that  the  rule  bene- 
fits not  only  the  relator  but  also  the  U.S.  government  to 
ensure  that  its  processes  have  not  been  used  for  a  purpose 
other  than  the  one  specified  in  the  treaty.   Theoretically  the 
U.S.  government  can  waive  the  rule  without  the  need  for  a 
judicial  hearing  provided  the  requesting  state  has  "probable 

cause"  for  other  offenses  emd  is  not  seeking  to  prosecute  the 

196 
relator  for  political,  racial,  religious,  or  ethnic  reasons. 

The  "Act"  does  not  alter  existing  jurisprudence  and  govern- 

197 
mental  practice  on  this  subject. 

The  Senate  and  House  versions  fail  to  provide  for  bail 
when  the  relator  has  waived  his  right  to  the  extradition  hear- 
ing.  The  Senate  bill  provides  no  guidelines  for  a  relator's 

198 
release  pending  surrender.     The  House  version  provides 

standards  for  bail  only  in  Section  3199,  the  final  section  in 

199 
the  bill.     There  is  no  specific  provision  for  bail  when  the 

relator  has  waived  the  extradition  proceeding. 

The  Senate  version  provides  specific  time  limitations  on 

201 
detention  in  its  section  regarding  waiver.     It  requires 

that  the  relator  be  removed  within  30  days  from  the  date  of 

waiver;  if  not  removed  within  this  period,  the  relator  may 

petition  for  release.   The  burden  is  placed  upon  the  Attorney 


227 


General  to  show  "good  cause"  why  the  relator  should  not  be 

released.   The  standard  of  "good  cause"  is  not  defined  any- 

202 
where  in  the  bill,  however.     The  House  bill  requires  that 

the  relator  be  removed  within  30  days  from  the  court's  certi- 

203 
fication  of  the  transcript.     If  not  removed  within  this 

time  limitation,  the  relator  may  petition  the  court  for  dis- 
missal of  the  complaint  against  him  and  dissolution  of  the 

204 
court's  order  of  extraditability.     As  in  the  Senate  bill, 

the  House  version  permits  the  Attorney  General  to  show  "good 

cause"  why  the  relator's  petition  should  not  be  granted;  the 

205 

standard  of  "good  cause"  is  not  defined. 

Both  versions  of  the  "Act"  require  that  the  Attorney 

General  consent  to  the  relator's  waiver  of  the  extradition 

20  6 

hearing.     The  Senate  Judiciary  Committee  noted  that  this 

requirement  was  included  to  preclude  the  relator  from  leaving 
the  United  States  in  order  to  avoid  prosecution  or  punishment 
in  this  country,  and  to  give  the  requesting  state  the  latitude 
to  prosecute  and  punish  the  relator  for  all  of  the  offenses 

specified  in  the  complaint,  thus  preserving  the  rule  of  spe- 

207 
cialty,    as  noted  in  Report  of  the  House  Judiciary  Commit- 

208 
tee.     The  Report  also  states,  however,  that  the  "Secretary 

of  State  does  not  have  the  discretionary  authority  to  refuse 

to  surrender  a  person  who  has  waived  the  proceeding  under  this 

209 
chapter."     Thus,  the  relator's  waiver  of  the  extradition 

hearing  is  understood  to  be  a  bar  to  the  Secretary  of  State's 

executive  discretion  to  deny  extradition.   This  is  in  error, 

since  that  discretion  is  inherent  in  the  Constitution's  sepa- 
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ration  of  powers  and  not  derivative  from  the  legislature. 
Nothing  in  the  "Act,"  nor  any  drafts,  refers  to  partial  waiver 
by  the  relator.   In  practice  this  might  well  be  the  case,  and 
presijmably  the  government  in  consultation  with  the  requesting 
state  could  stipulate  to  it  with  the  relator. 

Much  like  the  "guilty  plea"  in  criminal  proceedings,  the 

waiver  procedure  will  provide  an  opportunity  for  negotiations 

210 
prior  to  the  formal  entry  of  a  waiver.     If  a  person  sought 

211 
for  extradition  waives  a  hearing  and  an  appeal  by  right,    it 

is  common  sense  to  expect  that  such  a  person  will  seek  to 
obtain  some  quid  pro  quo;  this  is  the  opportunity  for  it,  as 
it  has  been  in  criminal  proceedings.   However  in  extradition 
it  is  difficult  to  see  how  the  Government  can  compromise  the 
rights  of  the  requesting  state.   It  can  of  course  amend  the 
complaint  and  delete  certain  charges  or  reduce  them,  but  this 
implies  consent  of  the  requesting  state  and  that  of  the  Secre- 
tary of  State.   It  can  be  argued  that  once  a  request  is  made 
by  a  requesting  state  all  procedural  aspects  thereafter,  and 
waiver  is  one,  are  subject  to  national  law,  and  if  such  law 
gives  the  Attorney  General  explicit  or  implicit  discretion  it 
cannot  be  s\ibjected,  save  in  cases  of  specific  treaty  require- 
ment, to  the  approval  of  the  requesting  state.   Nevertheless 
it  is  the  contention  of  this  writer  that  the  prior  consent  of 
the  Secretary  of  State  should  be  obtained  for  two  reasons: 

(1)  it  is  a  matter  affecting  foreign  affairs  which  the  Secre- 
tary of  State  is  to  account  for  to  the  requesting  state,  and 

(2)  the  Secretary  of  State  will  have  to  enforce  under  the  rule 
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of  specialty  a  court  order  which  is  based  on  something  other 
than  the  requesting  state  submitted  its  request  for  and  should 
be  in  a  position  to  do  so  effectively  by  sharing  in  the  origi- 
nal decision. 

The  waiver  procedure  is  however  intended  to  accelerate 

212 
the  processes  of  extradition    and  will  very  likely  accom- 
plish this,  although  it  will  also  result  in  increased  negoti- 
ations and  plea  bargains. 

15.   Extradition  Hearing  and  Order 

Section  3194  of  both  the  Senate  and  House  bills  provide 
for  procedural  and  substantive  aspects  regarding  the  extradi- 
tion hearing,  evidence  which  can  be  presented  by  the  Attorney 
General  and  the  relator,  defenses  which  the  relator  may  raise 
as  a  bar  to  extradition,  the  findings  of  the  court,  and  the 
certification  of  the  court's  findings.  It  contains  a  mixture 
of  substantive  and  procedural  requirements  and  formalities. 

A»   The  Hearing 

Both  the  Senate  and  House  bills  structure  the  extradition 
hearing  such  that  it  is  sui  generis,  partaking  of  both  crimi- 
nal and  civil  characteristics.  Although  the  Federal  Rules  of 

Criminal  Procedure  and  the  Federal  Rules  of  Evidence  are  not 

213 
applicable  per  se  m  an  extradition  hearing,    all  versions 

of  the  bill  make  specific  reference  to  the  applicability  of 

214 
these  Rules    and  implicitly  incorporate  the  Rules  on  numer- 

215 
ous  occasions.     The  characterization  of  extradition  as  a 

sui  generis  matter  was  developed  by  the  courts'  jurisprudence 


230 


primarily  to  fill  legislative  gaps  caused  by  piecemeal  amend- 

216 
ments  to  U.S.  extradition  laws  between  1848  and  1968. 

Although  the  "Act"  is  portrayed  by  its  supporters  as  a  "com- 

217 
plete  reform  and  revision"  of  U.S.  law  and  practice,    it  is 

in  many  respects  a  codification  of  current  jurisprudence  and 

218 
practice  in  the  extradition  hearing    but  leaves  many  gaps  as 

indicated  in  this  article.  It  is  unfortunate  that  the  "Act" 

continues  the  sui  generis  characterization  of  the  extradition 

process  developed  by  jurisprudence  instead  of  giving  it  a  more 

distinguishable  procedural  nature.   In  so  doing,  the  "Act" 

missed  an  opportunity  to  dispel  the  ambiguity  inherent  in 

existing  practice  which  is  likely  to  pose  problems  in  the 

court's  interpretation  of  this  Section. 

Both  versions  of  the  "Act"  require  that  the  court  shall 

hold  the  extradition  hearing  as  soon  as  practicable  after  the 

219 
service  of  summons  or  arrest  of  the  person  requested.     The 

Senate  bill  states  that  the  court  is  "to  determine  whether  the 

person  against  whom  a  complaint  is  filed  is  extraditable  as 

220 

provided  in  subsection  (d) , "    while  the  House  bill  provides 

that  the  court  is  "to  determine  issues  of  law  and  fact  with 

221 
respect"  to  the  complaint.     The  Senate  bill  further  spe- 
cifically states  that  "[tlhe  purpose  of  the  hearing  is 

222 

limited."     No  such  equivalent  statement  is  included  in  the 

House  bill.   In  addition,  the  Senate  bill  notes  that 

[t]he  court  does  not  have  jxirisdiction  to 
determine — 

(1)  the  merits  of  the  charge 
against  the  person  by  the  foreign 
state ; 
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(2)  whether  the  foreign  state  is 
seeking  the  extradition  of  the  person 
for  the  purpose  of  prosecuting  or 
punishing  the  person  for  his  politi- 
cal opinions,  race,  religion,  or 
nationality;  or 

(3)  whether  the  extradition  of 
the  person  to  the  foreign  state 
seeking  his  return  would  be  incom- 
patible with  humanitarian  considera- 
tions .223 

The  House  bill,  however,  simply  states  that  "the  guilt  or 

innocence  of  the  person  sought  to  be  extradited  ...  is  not 

224 
an  issue  before  the  court." 

The  two  versions  of  the  "Act"  also  specify  the  rights  of 
the  relator  at  the  extradition  hearing.   Both  are  virtually 
identical  in  their  provision  of  the  relator's  right  to  repre- 
sentation by  counsel,  and  the  relator's  right  to  court- 
appointed  counsel  if  he  is  financially  unable  to  obtain 

225 
one.     However,  the  Senate  bill  makes  specific  reference  to 

Title  18  U.S.C.  Section  3006A    with  regard  to  the  relator's 

right  to  count-appointed  counsel,  while  the  House  bill  makes 

227 
no  reference  to  any  source  of  this  right.     In  addition,  the 

Senate  version  does  not  specifically  provide  that  the  re- 
lator's right  to  representation  by  counsel  arises  at  the  ex- 

228 
tradition  hearing;    the  House  version,  on  the  other  hand, 

229 
provides  that  the  right  arises  at  the  hearing. 

Both  versions  of  the  "Act"  also  provide  for  the  relator's 

right  to  cross-examine  witnesses.   They  differ,  however,  as  to 

the  scope  of  this  right.  The  Senate  bill  provides  only  that 

the  relator  "may  cross-examine  witnesses  who  appear  against 

him."^"^^  The  House  bill  goes  beyond  this,  by  stating  that  the 
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relator  has  the  right  "to  confront  and  cross-examine  wit- 
nesses."    It  contains  no  qualifying  statement  to  the  effect 

that  this  right  is  limited  to  a  cross-examination  of  only 

232 

those  witnesses  who  appear  against  him.  None  of  the  ver- 
sions refers  to  compulsory  attendance  of  witnesses  favorable 
to  the  relator. 

Finally,  both  bills  give  the  relator  the  right  to  intro- 
duce certain  evidence  although  none  refers  to  discovery.  The 
Senate  bill  provides  that  the  relator  "may  introduce  evidence 
in  his  own  behalf  with  respect  to  the  matters  in  sxibsection 

(d)."^^'^   Subsection  (d)  is  a  statement  of  the  findings  the 

234 
court  must  make  in  ordering  the  relator's  extradition. 

They  are  substantially  similar  to  those  required  under  the 

House  version. ^^^  The  House  bill  provides  that  the  relator 

"may  introduce  evidence  with  respect  to  the  issues  before  the 

court. "^^^  Both  versions  require  that  the  court  inform  the 

237 
relator  of  his  rights  and  of  the  purpose  of  the  hearing. 

The  Senate  bill  states  this  latter  aspect  as  a  "limited  pur- 

»238 
pose. 

There  are  numerous  parts  of  this  section  which  will 
present  novel,  and  potentially  difficult,  issues  of  interpre- 
tation and  implementation.   First,  the  requirement  in  both 
versions  of  the  "Act"  that  the  hearing  be  held  promptly  is 
analogous  to  Rule  5  of  the  Federal  Rules  of  Criminal  Proce- 
dure.^^  However,  no  sanctions  are  established  under  the 
legislation  to  provide  for  when  a  hearing  is  not  held 
promptly. ^^°  Presumably  this  embodies  a  form  of  statutory 
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speedy  trial  right  which  though  guaranteed  under  the  Sixth 

Amendment  has  not  heretofore  been  held  applicable  to  extra- 

241 
dition  proceedings.     The  same  situation  prevails  under 

242 

Section  3195  with  respect  to  expedited  appeals;     there 

again,  there  are  no  sanctions  for  unreasonable  delays.   The 

judiciary  may  therefore  find  that  the  federal  standards  and 

243 
sanctions  for  speedy  trial  are  applicable    and  rely  on  the 

spirit  of  the  legislation  to  accomplish  this.   The  "Act"  does 

not  refer  in  any  way  to  pre-trial  discovery  and  it  is  assumed 

244 
that  existing  jurisprudence  would  apply. 

In  addition,  the  House  version's  provision  for  the 

relator's  right  to  confront  and  cross-examine  witnesses  is 

unclear,  since  the  bill  does  not  state  whether  or  not  the 

court  can  compel  the  appearance  of  witnesses  who  are  not  in 

245 
the  United  States.     This  provision  is  analogous  to  18 

246 
U.S.C.  S  4214  applicable  to  federal  criminal  proceedings, 

even  though  as  stated  above  the  legislative  history  of  the 

"Act"  specifies  that  such  rules  do  not  per  se  apply  to  extra- 

247 
dition  proceedings,    nevertheless  such  analogies  are  per- 
missible if  one  seeks  guidance  from  the  legislative  intent. 
Moreover  the  bill  does  not  provide  for  the  right  of  the 
relator  to  compel  the  appearance  of  any  affiant  or  person  who 

prepared  any  of  the  affidavits  presented  by  the  government  on 

248 
behalf  of  the  requesting  state.     Thus  while  certain  proce- 
dural rights  of  the  defense  are  specified  which  are  analogous 
to  those  existing  by  statute  and   case  law  to  federal  and  state 
criminal  proceedings  none  of  the  remedies  or  sanctions  for 
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their  violation  are  specified  in  the  "Act."   This  problem  is 
recurring  throughout  the  "Act"  which  does  not  refer  to  these 
counterpart  constitutional  rights  and  standards  applied  in 
federal  and  state  criminal  proceedings;  nevertheless  the  "Act" 
creates  sufficient  inferences  for  courts  to  reach  the  conclu- 
sion that  some  analogy  exists  between  procedural  norms  under 
the  "Act"  and  their  counterpart  in  federal  criminal  proceed- 
ings.  The  result  for  a  while  might  well  be  increased  liti- 
gation of  these  questions. 

B.    Evidence  and  the  Authentication  of  Documents 
Both  versions  of  the  "Act"  provide  for  the  admissibility 
of  properly  authenticated  documents.   Essentially,  the  "Act" 
requires  that  such  documents  are  admissible  if  they  have  been 
properly  authenticated  under  either  the  terms  of  the  applica- 
ble treaty,  the  laws  of  the  United  States,  or  the  laws  of  the 
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state  requesting  extradition.     The  House  version  differs 

from  that  of  the  Senate  by  specifying  that  authentication,  if 

being  established  under  the  laws  of  the  United  States,  must  be 

performed  in  accordance  with  "the  Federal  Rules  of  Evidence 

250 
for  proceedings  to  which  such  rules  apply."     The  Senate 

bill  requires  only  that  authentication  in  this  instance  be 

performed  in  accordance  with  the  "applicable  .  .  .  law  of  the 

251 
United  States."     In  addition,  the  Senate  bill  states  that 

documents  not  authenticated  according  to  the  requirements  of 
one  of  the  three  methods  listed  above  are  nonetheless  admis- 
sible if  there  is  a  showing  of  "other  evidence  .  .  .  suffi- 
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cient  to  enable  the  court  to  conclude  that  the  document  is 

4.U   *.•   «252 

authentic . 

Both  versions  of  the  "Act"  also  provide  that  the  exist- 
ence of  a  treaty  may  be  established  through  an  "affidavit  by 

253 
an  appropriate  official  of  the  Department  of  State . "     The 

Senate  version  also  allows  for  a  certificate  from  such  an 

official,  rather  than  an  affidavit,  in  order  to  establish  the 

existence  of  a  treaty  between  the  United  States  and  the  re- 

254 

questing  state.     In  addition,  the  bill  states  that  such 

certificate  or  affidavit  is  admissible  to  establish  not  only 

the  existence  of  a  treaty,  but  also  to  establish  the  treaty's 

255 
interpretation.     The  House  bill  simply  states  that  such 

affidavit  is  admissible  to  prove  "the  existence  of  a  treaty 
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relationship  between  the  United  States  and  a  foreign  state." 

Both  versions  of  the  "Act"  state  that  the  court  may  con- 
sider hearsay  evidence  as  well  as  properly  authenticated  docu- 

257 
ments  in  making  its  decision.     In  addition,  both  the  Senate 

and  the  House  versions  stat6  that  if  the  applicable  treaty 

requires  that  such  evidence  be  presented 
on  behalf  of  the  foreign  state  as  would 
justify  ordering  a  trial  of  the  person  if 
the  offense  were  committed  in  the  United 
States,  the  requirement  is  satisfied  by 
evidence  estciblishing  probable  cause  to 
believe  that  the  offense  was  committed  and 
that  the  person  sought  committed  the 
offense. 258 

A  better,  simpler,  and  more  expeditious  formula  would 

have  been  to  allow  authentication  in  accordance  with  the  Hague 

259 
Convention . 
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C.    Siibstantive  Requirements;  Double  Criminality  and 
Probable  Cause 

The  "Act"  essentially  provides  that  the  court  determine 
issues  regarding  the  requirement  of  double  criminality  and 
probable  cause.   The  Senate  and  House  bills  vary  in  their 
treatment  of  these  two  requirements,  one  of  which  (double 
criminality)  is  of  a  truly  substantive  nature,  while  the  other 
(probable  cause)  is  to  this  writer  more  of  a  procedural  con- 
stitutional requirement. 

I.   The  Requirement  of  Double  Criminality 
Traditionally  the  most  important  substantive  requirement 
for  extradition  is  that  the  crime  for  which  the  relator  is 
sought  is  an  offense  listed  in  the  extradition  treaty  and  that 
such  an  offense  constitutes  a  crime  under  the  laws  of  the 

state  wherein  the  individual  was  found  or  under  federal  crimi- 

260 
nal  law.     This  is  known  as  the  rule  of  double  criminal- 

ity.261 

Both  the  Senate  and  House  version  of  the  "Act"  broaden 
this  requirement  by  establishing  that  the  offense  must  be 
punishable  under  the  laws  of  (1)  the  United  States;  (2)  the 

majority  of  the  states;  or  (3)  the  state  where  the  relator  was 

-    ,  262 

found. 

This  provision  states  that  if  the  offense  is  punishable 
under  the  laws  of  "the  majority  of  the  states,"  it  will  be 
deemed  to  have  satisfied  the  rule  of  double  criminality. 
Assuming  the  government  is  proceeding  on  this  basis,  it  is 
obvious  that  such  a  provision  causes  a  problem  in  determining 
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what  constitutes  a  crime  under  the  majority  of  the  states — 

whether  this  is  a  numerical  standard  or  simply  a  general  con- 

263 
ceptual  one.     This  also  poses  a  problem  with  respect  to 

establishing  "probable  cause."  What  state  law  will  be  relied 

upon  to  first  determine  the  elements  of  the  crime,  and  second 

to  apply  these  elements  to  the  facts  of  the  case  to  determine 

probable  cause?  In  addition,  it  is  unclear  what  standards 

will  be  relied  on.   This  may  pose  a  challenge  for  the  courts 

to  arrive  at  a  workable  solution  which  is  not  likely  to  find 

uniformity  in  the  different  circuits  before  the  Supreme  Court 

determines  the  question,  though  with  the  large  number  of 

states  that  have  adopted  in  one  form  or  another  the  ALI  Model 

264 
Penal  Code    there  may  be  more  uniformity  in  U.S.  criminal 

laws  than  it  would  appear  in  light  of  historical  differences 

4.  4.     •  •   1  1     265 
in  state  criminal  laws. 

The  House  version,  unlike  the  Senate's,  at  this  writer's 

266 
suggestion    introduced  a  new  dimension  to  the  rule  of  double 

criminality  by  requiring  that  the  offense  in  question  be  pun- 
ishable by  at  least  one  year's  imprisonment  in  the  event  the 
person  is  sought  for  trial;  or,  in  the  event  the  person  is 

sought  for  imprisonment,  that  the  sentence  that  remains  to  be 

267 
served  with  respect  to  such  offense  exceeds  180  days.     This 

will  avoid  using  the  lengthy  and  costly  extradition  proceed- 
ings for  minor  criminal  matters. 

The  "Act"  wisely  dispenses  with  the  unnecessary  histori- 
cal practice  in  U.S.  extradition  treaties  of  specifically 
listing  extraditable  offenses.  This  only  meant  that  a  deter- 
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mination  of  the  extraditability  for  the  offense  charged  had  to 
conform  to  the  crime  as  listed  in  the  treaty.   This  was  the 
object  of  delaying  litigation  when  the  terms  used  in  the  list 
did  not  conform  exactly  to  the  offense  charged  or  became  obso- 
lete (i.e.,  does  larceny  mean  theft,  does  theft  include  embez- 

268 
zlement,  etc.).     It  also  gave  rise  to  the  need  to  renego- 
tiate treaties  for  inclusion  of  new  forms  of  criminality 
(i.e.,  computer  crime  today,  hijacking  some  few  years  ago) 
with  all  that  this  comports  of  the  lengthy  Senate  ratification 
process. 

II.   The  Requirement  of  Probable  Cause  and 
Evidentiary  Standards 

1.  Probable  Cause 

Both  the  Senate  and  House  bills  state  that  the  Attorney 

General  must  show  the  existence  of  "probable  cause  to  believe 

that  the  person  before  the  court  is  the  person  sought,  in 

269 
order  for  the  Court  to  grant  extradition."      The  two  bills 

differ,  however,  as  to  the  requirement  that  there  be  probable 

cause  to  believe  that  the  relator  committed  the  offense  for 

which  he  is  sought. 

The  Senate  bill  makes  no  explicit  statement  regarding 

probable  cause  that  the  relator  committed  the  offense (s) 

specified  in  the  complaint.   Instead,  it  merely  states  that 

the  evidence  presented  must  be  "sufficient  to  support  the 

270 
complaint  tinder  the  provisions  of  the  applicable  treaty." 

The  House  version  states  that  the  Attorney  General  must 

show  either  that  there  is 
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probable  cause  to  believe  that  the  person 
before  the  court  committed  the  offense  for 
which  such  person  is  sought;  or 

The  evidence  presented  is  sufficient 
to  support  extradition  under  the  provi- 
sions of  the  applicable  treaty  concerning 
extradition.  .  .  .271 

Current  U.S.  extradition  practice  requires  a  showing  of 

probable  cause  that  the  relator  committed  the  offense  for 

272 
which  his  extradition  is  requested.     It  would  appear  that 

the  Senate  version  implicitly  eliminates  this  requirement,  if 
an  extradition  treaty  between  the  United  States  and  the  re- 
questing state  provided  that  probable  cause  need  not  be  estab- 
lished.  Since  such  Icinguage  in  a  treaty  would  draw  public 
attention  and  criticism,  and  if  ratified  would  risk  to  be 
declared  unconstitutional,  the  Administration  has  phrased  this 
provision  of  the  Senate  version  in  such  a  way  that  a  treaty 
could  simply  be  silent  on  the  requirement  of  probable  cause 
(as  is  the  case  in  a  new  treaty  with.  Italy  signed  in  1983  but 
not  yet  ratified  by  the  Senate) ,  so  that  the  Government  could 
argue  that  the  lack  of  explicit  statutory  language  eliminates 
the  requirement  of  probable  cause  unless  required  by  treaty. 
The  constitutionality  of  the  requirement  of  probable  cause  for 
extradition  will  certainly  arise  in  this  instance.   Surely  if 
the  fourth  amendment  requires  probable  cause  for  the  relator ' s 
arrest  it  is  difficult  to  conceive  how  that  same  requirement 

will  be  not  deemed  constitutionally  necessary  for  extradi- 

273 
taon,    unless  the  relator  waives  it  under  Section  319  3  of 

the  "Act." 
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Under  the  House  version's  provision  however  it  could  be 
argued  that  the  requirement  of  probable  cause  need  not  be  met 
if  the  applicable  treaty  ratified  subsequent  to  the  "Act" 
specifically  excludes  it.   However  the  legislative  history  of 
the  bill  notes  that  the  provision  is  intended  to  incorporate 
the  constitutional  dimension  of  probable  cause  into  the  extra- 
dition procedure,  by  stating  that  such  incorporation  is  "con- 
sistent with  constitutional  requirements  under  domestic 

274 
law."     Thus,  for  the  House  unlike  the  Senate,  the  require- 
ment of  probable  cause  is  presumably  a  minimum  standard  below 
which  an  extradition  treaty  cannot  fall.   This  is  an  issue 
which  is  very  likely  to  be  litigated  for  some  time  to  come. 
Nevertheless  even  in  the  House  version  it  is  not  explicitly 
stated  in  the  text,  in  order  to  accommodate  the  Administra- 
tion's desire  to  eliminate  the  requirement  if  not  by  legisla- 
tion then  by  treaty,  or  through  ambiguity  permitting  such 
judicial  interpretation. 

The  applicability  of  the  requirement  of  probable  cause 
also  raises  questions  under  the  "Act"  where  the  basis  of  the 
extradition  request  is  a  multilateral  international  criminal 

law  convention  containing  an  extradition  clause  and  to  which 

275 
the  United  States  is  a  party.     If  such  a  treaty  is  deemed 

276 
applicable    presumably  no  probable  cause  would  be  required 

and  the  constitutionality  of  such  a  practice  would  be  ques- 

277 
tionable.     The  Senate  version  would  allow  such  a  situation, 

while  the  House  version  would  not  for  reasons  stated  above.  A 

fTirther  complication  can  arise  if  probable  cause  is  not  statu- 
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torily  required:   if  the  offense  for  which  extradition  is 
requested  is  not  included  in  the  bilateral  extradition  treaty 
between  the  U.S.  and  the  requesting  state  but  the  treaty 
requires  probable  cause  and  the  said  offense  is  found  in  an 
applicable  multilateral  international  criminal  law  convention 
which  does  not  require  probable  cause,  will  the  bilateral 
extradition  treaty  control  with  regard  to  probable  cause?   The 
answer  is  likely  to  be  in  the  positive  even  though  the  "Act" 
does  not  address  this  question  on  the  theory  that  the  basis 
for  the  request  is  the  bilateral  treaty,  and  the  multilateral 
treaty  is  merely  in  the  nature  of  a  supplement  to  the  list  of 
extraditable  offenses.   While  this  writer  does  not  favor  this 
eventual  approach,  as  a  better  one  would  be  to  rely  on  the 
multilateral  treaty  and  the  legislation  without  regard  to  the 
bilateral  treaty,  it  is  most  likely  to  be  urged  by  the  Admin- 
istration. 

2.  Evidentiary  Standards 
The  essence  of  probable  cause  rests  in  the  evidentiary 
standards  applied,  and  in  this  respect  the  "Act"  and  the  leg- 
islative history  of  all  versions  in  the  Senate  and  House  are 
very  sparse  on  these  important  question  on  which  most  extra- 
dition cases  turn. 

Both  versions  of  the  "Act"  allow  the  court  to  consider 

278 
hearsay  evidence.     This  is  merely  a  codification  of  exist- 

279 
mg  extradition  practice    and  is  consistent  with  federal  and 

280 
state  criminal  procedures  for  the  issuance  of  warrants. 
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However,  in  relying  on  hearsay  for  probable  cause,  courts  may 

281 
be  faced  witJi  new  constitutional  tests. 

In  the  typical  extradition  case,  reliability  and  credi- 
bility of  the  source  will  usually  pose  no  problem  as  long  as 
the  statements  submitted  from  the  requesting  state  were  made 
under  oath.   However,  courts  have  not  been  true  to  the  con- 
stitutional requirements  where  they  have  considered  unsworn 

statements  without  even  mentioning  the  credibility  of  the 

282 
source.     A  review  of  the  jurisprudence  concerning  the  test  . 

of  "underlying  circiimstances, "  which  allows  the  judge  to  exer- 
cise independent  judgment  of  the  sufficiency  of  the  evidence 

283 
presented,  reveals  that  this  burden  has  generally  been  met. 

It  remains  to  be  seen  what  test  is  formally  incorporated  into 

the  determination  of  probable  cause  to  extradite,  and  whether 

or  not  the  evidentiary  standard  is  more  or  less  stringently 

284 

applied.     The  question  however  is  not  so  much  what  the 

government  has  to  prove  and  by  what  legal  standard,  for  that 
has  not  been  a  serious  problem  for  the  government  (although  it 
has  caused  delays  and  difficulties  in  relations  with  request- 
ing states  not  accustomed  to  common  law  requirements  of  "prob- 
able cause"),  but  what  evidence  the  relator  is  entitled  to 
present  in  defense  or  rebuttal. 

The  critical  distinction  between  the  magistrate's  initial 
finding  of  probable  cause  to  arrest  and  the  magistrate  deter- 
mination of  probable  cause  to  extradite  is  that  at  the  extra- 
dition hearing  a  relator  may  not  introduce  evidence  to  rebut 
probable  cause  which  is  in  the  nature  of  a  defense,  but  only 


243 


evidence  which  clarifies  or  explains  the  evidence  presented 

285 
against  him.     The  existing  standard  which  the  "Act"  osten- 
sibly statutorily  establishes  is  that  a  relator  cannot  intro- 
duce evidence  which  would  tend  to  show  that  he  is  not  guilty 

of  the  crime  charged  either  by  contradicting  the  evidence 

286 
submitted  against  him  or  by  establishing  an  alibi - 

The  House  version  of  the  "Act"  broadens  existing  juris- 
prudence by  expressly  allowing  a  relator  "to  introduce  evi- 

287 
dence  with  respect  to  the  issues  before  the  court."     The 

legislative  history  indicates  that  this  statutory  provision  is 

intended  to  permit  the  introduction  of  evidence  "relevant"  to 
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the  issues  before  the  court.     Although  there  is  no  indica- 
tion as  to  the  precise  meaning  of  "relevant,"  reference  by 
analogy  would  have  to  be  made  to  the  Federal  Rules  of  Evidence 

to  explain  the  breadth  and  application  of  such  "relevant" 
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evidence. 

Since  the  only  issue  expressly  not  before  the  court  is 

the  guilt  or  innocence  of  the  relator,  both  versions  of  the 

"Act"  erode  by  inference  the  existing  judicially  created  rule 

that  disallows  contradictory  evidence.   Thus,  a  relator  may  be 

permitted  to  introduce  evidence  which  attacks  the  truthfulness 

of  the  factual  allegations  presented  by  the  U.S.  Government  on 

behalf  of  the  requesting  state.   In  addition  to  this  statutory 

interpretation,  there  is  strong  constitutional  authority,  in 

290 

Franks  v.  Delaware,    to  support  the  proposition  that  a 

relator  has  the  right  to  introduce  evidence  to  contradict 
falsehoods  which  are  contained  in  affidavits  presented  against 
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him,  if  the  defendant  makes  "a  substantial  preliminary  show- 
ing" that  a  false  statement  was  knowingly  and  intentionally, 
or  with  a  reckless  disregard  for  the  truth,  included  by  the 
affiant,  and  if  the  allegedly  false  statement  was  necessary  to 
the  issuing  magistrate's  finding  of  probable  cause.   In  that 
case  a  hearing  must  be  held;  if  the  defendant  then  establishes 
the  allegation  of  perjury  or  reckless  disregard  by  a  prepon- 
derance of  the  evidence,  and  if  the  remaining  content  of  the 

affidavit  is  insufficient  to  establish  probable  cause,  then 

291 
the  warrant  must  be  voided.     It  must  be  noted  however  that 

falsehoods  due  to  negligence  or  innocent  mistake  are  not  sus- 

292 
ceptible  to  challenge.     Franks-like  situations  have  not 

arisen  in  extradition  proceedings,  if  for  no  other  reason  than 
the  fact  that  no  coxirt  ever  allowed  the  relator  the  oppor- 
tunity to  present  evidence  or  seek  discovery  leading  to  such  a 
conclusion  because  of  the  narrowly  interpreted  evidentiary 
openings  for  the  relator.   Under  the  House  version  however 
such  evidence  would  be  "relevant"  and  thus  admissible,  and  if 
"relevant"  might  open  an  avenue  for  discovery  that  the  court 
could  not  deny  the  relator. 

D.   Defenses  to  Extradition 

Although  there  are  a  number  of  defenses  to  extradition 

293 
which  could  have  been  included  in  the  "Act,"    the  Senate  and 

House  bills  provide  for  only  a  few.   Both  contain  a  provision 

294 

regarding  the  political  offense  exception  to  extradition 

295 
and  for  defenses  included  in  the  applicable  treaty.     The 

House  version  also  allows  for  the  defense  of  lapse  of  the 
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statute  of  limitations,  even  if  not  included  in  the  applicable 
treaty. 296 

I.   The  Political  Offense  Exception 

The  "Act's"  provisions  for  so  few  defenses  is  contrary  to 
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the  practice  of  most  countries  in  the  world.     In  addition, 

it  is  silent  with  respect  to  a  controversial  issue  which  has 
been  argued  before  a  number  of  federal  district  and  circuit 
courts,  namely  opposition  to  the  court's  exercise  of  jurisdic- 
tion when  the  presence  of  the  relator  is  due  to  an  unlawful 
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seizure  abroad.     The  "Act"  presumably  leaves  this  question 

to  the  development  of  U.S.  jurisprudence. 

The  political  offense  exception  was  the  most  extensively 

debated  issue  at  congressional  hearings  on  all  the  proposed 

299 
bills.     Both  versions  define  the  political  offense  excep- 
tion by  stating  those  acts  which  cannot  be  considered  a 
political  offense.   In  both  the  Senate  and  House  bills,  the 
following  offenses  may  not  be  considered  political  offenses: 

(1)  an  offense  within  the  scope  of 
the  Convention  for  the  Suppression  of 
Unlawful  Seizure  of  Aircraft,  signed  at 
The  Hague  on  December  16,  1970; 

(2)  am  offense  within  the  scope  of 
the  Convention  for  the  Suppression  of 
Unlawful  Acts  Against  the  Safety  of  Civil 
Aviation,  signed  at  Montreal  on  September 
23,  1971; 

(3)  a  serious  offense  involving  an 
attack  against  the  life,  physical  integ- 
rity, or  liberty  of  internationally 
protected  persons  (as  defined  in  section 
1116  of  this  title) ,  including  diplomatic 
agents ; 

(4)  an  offense  with  respect  to  which 
a  multilateral  treaty  obligates  the  United 
States  to  either  extradite  or  prosecute  a 
person  accused  of  the  offense; 


246 


(5)  an  offense  that  consists  of  the 
manufacture',  importation,  distribution,  or 
sale  of  narcotics  or  dangerous  drugs;  or 

(6)  an  attempt  or  conspiracy  to 
commit  an  offense  described  [above]  .  .  . , 
or  participation  as  an  accomplice  of  a 
person  who  commits,  attempts,  or  conspires 
to  commit  such  an  offense. 300 

The  offense  of  rape  may  not  be  considered  a  political 

offense  under  any  circumstances  in  the  Senate  bill;  under  the 

House  bill,  however,  it  may  be  considered  a  political  offense 

301 
in  "extraordinary  circumstances."     Both  versions  of  the 

"Act"  provide  that  the  following  conduct  may  be  considered  a 

political  offense  in  "extraordinary  circumstances": 

(1)  an  offense  that  consists  of 
homicide,  assault  with  intent  to  commit 
serious  bodily  injury,  kidnapping,  the 
taking  of  a  hostage,  or  serious  unlawful 
detention; 

(2)  an  offense  involving  the  use  of  a 
firearm  (as  such  term  is  defined  in  sec- 
tion 921  of  this  title)  if  such  use  endan- 
gers a  person  other  than  the  offender; 

(3)  an  attempt  or  conspiracy  to 
commit  an  offense  described  [above]  .  .  ., 
or  participation  as  an  accomplice  of  a 
person  who  commits,  attempts,  or  conspires 
to  commit  such  an  offense. 302 

By  defining  the  political  offense  exception  through 
examples  rather  than  through  generic  definitions,  both  ver- 
sions may  force  the  courts  into  a  difficult  position  through 
insufficient  flexibility  in  determining  the  validity  of  the 
relator's  political  motives  in  committing  the  offense.   In- 
stead, the  "Act"  should  define  the  "purely  political  offense" 
as  a  general  defense  and  the  "relative  political  offense"  as  a 
qualified  defense  with  the  exclusion  of  international  crimes 


247 


save  for  exceptional  circumstances  as  the  House  version 

j-^  303 
did. 

A  "purely  political  offense"  is  still  a  defense  under  the 
"Act,"  but  only  by  implication.   The  offense  itself  is  la- 
belled a  crime  because  it  constitutes  a  subjective  threat  to 

the  state's  political,  religious  or  racial  ideology  or  its 
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supporting  structure,  or  both.     The  offense,  however,  has 

none  of  the  elements  of  a  common  crime,  where  a  private  wrong 
has  been  committed  through  the  injury  to  private  persons, 
property  or  interests.   Treason,  sedition,  and  espionage  are 
offenses  directed  against  the  state  itself  and  are  therefore 
by  definition  a  threat  to  the  state's  existence,  welfare,  and 
security.   If  such  an  act  is  linked  to  a  common  crime,  how- 
ever, it  loses  its  purely  political  character  and  no  longer 
benefits  from  the  defense. 

In  contrast  the  "relative  political  offense"    is  almost 
entirely  eliminated  in  the  Senate  version  because  it  contains 
an  element  of  violence  which  creates  a  private  wrong.   The 
relative  political  offense  can  be  an  extension  of  the  purely 
political  offense,  or  it  can  be  a  common  crime  prompted  by 
ideological  motives.   In  determining  whether  an  act  consti- 
tutes a  relative  political  offense,  three  factors  should  be 
taken  into  account:   (1)  the  degree  of  the  actor's  political 
involvement  in  the  ideology  or  movement  on  behalf  of  which  he 
has  acted,  his  personal  commitment  to  and  belief  in  the  cause 
on  behalf  of  which  he  has  acted,  and  his  personal  conviction 
that  the  means  (the  crime)  are  justified  or  necessitated  by 


248 


the  objectives  and  purposes  of  the  ideological  or  political 
cause;  (2)  the  existence  of  a  link  between  the  political 
motive  (as  expressed  above)  and  the  crime  committed;  (3)  the 
proportionality  or  commensurateness  of  the  means  used  (the 
crime  and  the  manner  in  which  it  was  performed)  in  relation- 
ship to  the  political  purpose,  goal,  or  objective  to  be 
served;  and  (4)  that  the  relator's  political  motives  and  goals 
predominate  over  his  intention  to  commit  the  common  crime. 

These  criteria  are  the  embodiment  of  the  jurisprudence  of  the 

307 
United  States  on  the  political  offense  exception,    but  both 

the  Senate  and  House  versions  seem  to  ignore  the  need  for 

simplicity,  clarity,  and  preservation  of  basic  human  rights 

protections  which  when  abused  may  leave  no  other  recourse  to 

an  individual  than  to  engage  in  an  act  of  violence  and  thus  be 

extraditable . 

International  crimes  are  the  exception  to  the  political 

offense  exception — they  are  extraditable  offenses  which  are 

308 
not  to  benefit  from  the  political  offense  exception,    but 

the  question  still  arises  as  to  whether  or  not  some  "excep- 
tional circiomstances"  (as  the  House  version  describes  it) 
which  would  warramt  exclusion.  International  crimes  are  of- 
fenses against  the  Law  of  Nations  or  delicti  jus  gentium  and 
by  their  very  nature  affect  the  world  community  as  a  whole. 
As  such,  they  should  fall  within  the  political  offense  excep- 
tion because,  even  though  they  may  be  politically  connected, 

309 
they  are  in  derogation  to  international  law. 
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International  crimes  are  those  so  declared  explicitly  or 
implicitly  in  multilateral  international  conventions.   At 
present  these  crimes  are:   aggression;  war  crimes;  iinlawful 
use  of  weapons;  genocide;  crimes  against  humanity;  apartheid; 
crimes  relating  to  international  air  communications;  threat 
and  use  of  force  against  internationally  protected  persons; 
taking  of  hostages;  unlawful  use  of  the  mails;  drug  offenses; 
falsification  and  counterfeiting;  theft  of  national  and 
archaeological  treasures;  bribery  of  foreign  public  officials; 
interference  with  submarine  cables;  international  traffic  in 
obscene  publications.     Theoretically  international  crimes 
are  therefore  excluded  from  the  political  offense  exception 
irrespective  of  the  circumstances  under  which  they  occurred, 
but  it  certainly  can  be  conceived  that  under  certain  circum- 
stances they  could  be  subject  to  some  special  consideration. 
One  such  example  is  where  an  individual  is  persecuted  for 
political,  racial  or  religious  reasons  and  his  life  or  liberty 
is  in  serious  jeopardy,  and  such  individual  by  seeking  to 
escape  commandeers  an  aircraft  without  cause  risk  or  harm  to 
others.   Should  that  type  of  situation,  which  could  techni- 
cally be  labelled  hijacking,  receive  some  consideration 
excluding  it  from  the  exception  to  the  exception?  The  Senate 
version  mcikes  no  such  consideration,  while  the  House  version 
does . 

Histoiry  teaches  us  that  certain  regimes  at  times  create 
conditions  which  are  so  deprivatory  of  minimum  standards  of 
hisnan  rights  that  a  person  subjected  to  such  conditions  has  no 


250 


alternative  but  to  seek  redress  or  even  escape  except  by  means 
which  necessitate  the  resort  to  some  violent  conduct.   Under 
the  legislation,  such  persons  subjected  to  these  conditions 
would  not  benefit  from  the  "political  offense  exception"  and 
would  be  returned  to  the  requesting  state  where  they  are 
likely  to  be  subjected  to  prosecution. 

Only  those  international  crimes  embodied  in  treaties 
ratified  by  the  United  States  come  under  this  category  in  the 
"Act."   In  addition,  both  bills  provide  that  except  in  "ex- 
traordinary circxmistances"  a  violent  act  shall  not  constitute 
a  political  offense  if  it  is  "an  offense  with  respect  to  which 
a  treaty  obligated  the  United  States  to  either  extradite  or 
prosecute  a  person  accused  of  the  offense."  The  offense  of 

"war  crimes" — i.e.,  "grave  breaches"  of  the  Geneva  Conventions 
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of  August  12,  1949   — are  not  included  m  the  enumerated 

exceptions,  but  should  have  been.   Such  offenses  could  be 
interpreted  as  within  the  ambit  of  this  subsection,  because 
the  United  States  is  a  party  to  the  Geneva  Conventions,  which 
obligate  the  United  States  to  prosecute  or  extradite  indi- 
viduals who  have  committed  grave  breaches  of  the  Conventions. 
To  avoid  unnecessary  ambiguity,  a  specific  statement  should 
have  been  made  to  exclude  such  violations,  neimely:   "grave 
breaches  of  the  Geneva  Conventions  of  August  12,  1949  and  any 
amendments  thereto  to  which  the  United  States  may  become  a 
party.  "^-"-^ 

Prescinding  from  certain  aspects  of  the  customary  law  of 
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armed  conflicts,    the  Geneva  Conventions  of  August  12,  1949 
differentiate  between  various  levels  of  hostilities  and  dis- 
tinguish between  two  general  types  of  hostilities:   inter- 
national armed  conflicts,  and  non-international  armed  con- 
flicts (i.e.,  internal  conflicts). 

Under  the  Conventions ,  acts  of  violence  committed  in  the 
context  of  international  armed  conflicts  cannot  be  considered 
political  crimes  for  which  extradition  may  be  denied  through 
the  application  of  the  "political  offense  exception."   In- 
stead, violent  acts  in  this  context  are  either  justified  and 
therefore  not  criminal,  or  they  are  unjustifiable  and  are 
"grave  breaches"  or  "war  crimes"  for  which  extradition  or 
prosecution  is  required.  Whether  the  violent  act  is  to  be 
deemed  a  crime  depends  on  whether  the  act  violated  the  terms 
of  the  Geneva  Conventions.   If  the  act  of  violence  conforms  to 
the  requirements  of  the  Conventions,  it  is  not  a  crime;  thus, 
extradition  of  an  individual  who  has  committed  such  an  act 
cannot  be  granted  because  it  is  justifiable  under  interna- 
tional law  and  therefore  could  not  be  a  crime  under  United 
States  law,  so  that  the  requirement  of  dual  criminality.  Sec- 
tion 3194,  would  not  be  fulfilled. 

Acts  of  violence  which  are  committed  in  the  contexts  of 
internal  conflict,  on  the  other  hand,  may  be  considered  within 
the  scope  of  the  "political  offense  exception."  These  con- 
texts include:   (1)  internal  armed  conflicts;  and  (2)  internal 
civil  strife. 
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Acts  of  violence  committed  in  the  context  of  internal 
armed  conflicts  are  regulated  by  Common  Article  3  of  the 
Geneva  Conventions.   This  article  prohibits  acts  such  as 
killing,  torturing  or  taking  hostage  individuals  who  are  not 
actively  engaged  in  the  armed  conflict,  such  as  the  wounded, 
sick,  shipwrecked,  and  civilians.  Article  3  does  not  provide 
that  such  acts  are  to  be  considered  criminal  acts,  however; 
furthermore,  it  does  not  provide  that  other  acts  of  violence 
are  to  be  deemed  justifiable.   Instead,  it  leaves  this  deter- 
mination to  states'  application  of  their  national  criminal 

laws  and  to  their  definitions  of  the  political  offense  excep- 

314 
tion  in  extradition  treaties .     Thus ,  the  "political  offense 

exception"  becomes  relevant  when  an  act  of  violence  which  does 
not  violate  Article  3  has  been  committed.   Because  the  United 
States  is  a  party  to  the  Geneva  Conventions,  the  "Act"  should 
have  been  drafted  such  that  it  was  consistent  with  these  Con- 
ventions by  providing  that  "extraordinary  circvimstances"  in- 
clude those  situations  wherein  an  act  of  violence  has  been 
committed  in  the  course  of  an  internal  armed  conflict  as  pro- 
vided under  Common  Article  3  to  the  Geneva  Conventions  of 
August  12,  1949  and  is  deemed  permissible  under  the  terms  of 
these  Conventions. 

Acts  of  violence  which  are  coinmitted  during  periods  of 
civil  strife  are  not  regulated  by  the  Geneva  Conventions; 
instead,  they  are  regulated  solely  by  national  criminal  laws 
and  are  therefore  subject  to  the  existing  meaning  of  the  sec- 
tion's exceptions  to  the  "political  offense  exception."  Thus, 
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the  "Act's"  treatment  of  the  political  offense  exception  is 
inadequate.   The  Senate  version  provides  for  the  "purely 
political  offense"  exception  only  by  implication,  and  elimi- 
nates entirely  the  "relative  political  offense"  when  connected 
with  a  crime  of  violence.   This  is,  with  the  exception  of 
totalitarian  regimes,  one  of  the  most  restrictive  legislative 

formulations  in  the  world,    and  was  severely  criticized  by 
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almost  every  witness  before  the  Senate    or  House     except 

318 
for  government  representatives    and  of  course  those  wit- 

319 
nesses  suggested  by  them.     As  to  international  crimes  they 

too  are  entirely  excluded  from  consideration  as  a  political 

offense  exception  in  the  Senate  version  and  the  later  House 

version,  but  included  in  the  House  version  under  the  condition 

320 
that  it  be  due  to  "extraordinary  circumstances,"    though 

this  House  bill  does  not  define  it,  leaving  it  open  for  future 
jurisprudential  development  which  by  examining  the  House  leg- 
islative interpretation  would  not  change  existing  judicial 

321 
standards. 

II.   The  Lapse  of  Statute  of  Limitations 
Although  the  House  bill  provides  for  the  defense  of  the 
statute  of  limitations,  the  Senate  version  leaves  the  defense 
available  to  those  enumerated  in  the  treaty.  Nevertheless  it 
can  be  presumed  that  if  the  applicable  treaty  does  not  specify 
a  particular  defense,  the  courts  could  rely  on  scattered  pre- 
cedents and  follow  the  emerging  contemporary  trend  of  relying 

322 

on  U.S.  law    m  order  to  find  the  applicability  of  a  par- 
ticular defense. 
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III.   Double  Jeopardy 

The  "Act"  does  not  include  an  explicit  provision  on  the 

323 
defense  of  double  jeopardy,    thus  failing  to  recognize  jur- 
isprudence holding  that  the  defense  of  double  jeopardy  is 
validly  raised  as  a  bar  to  extradition,  when  the  extradition 
request  is  based  on  the  same  or  substantially  the  same  crime 

as  that  for  which  the  relator  has  been  prosecuted,  convicted 

324 
or  acquitted.     Whether  the  legal  basis  of  this  defense  in 

U.S.  law  is  found  in  the  Eighth  Amendment  or  the  doctrine  of 

res  judicata,  it  embodies  the  principle  ne  bis  in  idem  recog- 

325 
nized  in  various  multilateral  conventions. 

rv.   Immiinity  from  Prosecution 
In  addition,  the  legislation  does  not  take  into  account 
current  U.S.  case  law  holding  that  a  relator  cannot  be  extra- 
dited if  he  was  gremted  immunity  or  entered  a  negotiated 
guilty  plea  with  respect  to  conduct  which  is  the  same  or  sub- 
stantially the  same  as  the  one  giving  rise  to  the  criminal 
charge  for  which  extradition  is  sought.   Because  constitu- 
tional rights  supersede  obligations  under  a  treaty,  extra- 
dition in  such  an  instance  cannot  be  granted  unless  the  plea 
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IS  vacated. 

16.  Burden  of  Proof 

The  House  version  provides  for  detailed  allocation  of 
burden  of  proof  concerning  various  issues,  unlike  existing 
legislation  and  unlike  the  Senate  version.   It  places  the 
burden  of  proving  "probable   cause"  on  the  government  by  a 
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preponderance  of  the  evidence  but  places  the  burden  of  raising 

a  defense  on  the  relator  in  accordance  with  Federal  Rules  of 

327 
Evidence    if  the  evidence  supports  reasonaible  belief  of  the 

existence  of  the  defense.   Thereafter,  the  burden  shifts  to 
the  government  to  disprove  the  defense,  although  no  standard 
is  provided.   The  government  has  the  duty  to  prove  the  exist- 
ence of  a  treaty  for  which  the  court  is  not  required  to  teike 
judicial  notice,  but  no  standard  is  provided.   In  the  Senate 
version  there  is  no  such  allocation  of  the  burden  of  proof 
except  in  bail  where  it  rests  on  the  relator  to  prove,  pre- 

sumeibly  to  the  satisfaction  of  the  court  that  "special  cir- 

328 
cumstances"  exist.     The  House  version  places  the  burden  of 

329 
proof  for  release  on  the  relator.     Nothing  in  the  "Act" 

refers  to  the  seizure  and  introduction  of  evidence  in  viola- 
tion of  constitutional  rights  and  standards  applicable  to 
federal  and  state  criminal  proceedings. 

17.   Certification  of  Court's  Findings  of  Extraditability 

Unlike  existing  legislation,    the  "Act"  requires  the 
court  upon  completion  of  the  hearing  to  state  its  reasons  for 
its  findings  as  to  each  charge  or  conviction  contained  in  the 

complaint.     This  is  a  very  laudable  provisions  in  that  it 

332 

establishes  the  basis  for  the  appeal. 

Dpon  a  finding  of  extraditcdaility  the  court  must  certify 
a  tremscript  of  proceedings  to  the  Secretary  of  State. 
Thus,  it  is  not  only  the  court's  order  containing  an  opinion 
including  findings  of  facts  and  conclusions  of  law  which  must 
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be  sent  to  the  Secretary  of  State,  but  also  a  a  certified  copy 
of  the  entire  transcript  of  the  proceedings. 

Under  the  Senate  bill,  if  the  court  finds  that  the 

relator  is  not  extraditable,  it  must  certify  its  findings  and 

334 
an  "appropriate  report"  to  the  Secretary  of  State.     In  this 

instance,  certification  of  the  transcript  of  the  proceedings 

is  not  required.   Under  the  House  version,  the  court  must 

certify  its  findings  to  the  Secretary  of  State.   The  House 

bill  accords  to  the  judiciary  the  discretion  to  send  to  the 

Secretary  of  State  either  a  transcript  of  the  proceedings  or 

335 

an  "appropriate  report." 

The  House  version  further  provides  that  the  relator  can 
petition  the  court  to  dissolve  its  order  and  dismiss  the  com- 
plaint if  the  Secretary  of  State  does  not  reach  a  decision  as 
to  his  surrender  within  45  days  from  the  date  of  the  Secretary 
of  State ' s  receipt  of  the  certified  order  and  transcript  of 

proceedings  (excluding  any  delays  caused  by  judicial  proceed- 

336 
ings) .     The  court  is  required  to  grant  such  a  petition 

"unless  the  Attorney  General  shows  good  cause  why  such  peti- 

337 
tion  should  not  be  granted." 

The  Senate  bill  contains  a  somewhat  different  provision 
regarding  limitations  on  detention  pending  removal.   It  states 
that  the  relator  may  petition  the  court  for  his  release,  but 
not  a  dissolution  of  the  court's  order  and  a  dismissal  of  the 
complaint,  if  "the  Secretary  of  State  does  not  order  the  per- 
son's siirrender,  or  decline  to  order  the  person's  surrender, 
within  forty-five  days  after  [the  Secretary's]  receipt  of  the 
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court's  findings  and  the  transcript  of  the  proceedings. 
,.338 

In  effect  this  is  another  statutory  provision  akin  to  a 
right  to  a  speedy  trial  though  in  this  case  it  is  after  ad- 
judication.  It  is  mandatory  and  not  peremptory,  which  means 
that  the  release  by  virtue  of  petition  for  dissolution  of  the 
order  can  be  automatically  granted,  unless  the  court  grants 
the  Secretary  of  State  a  reasonable  extension  of  time  to 
achieve  the  surrender  or  "good  cause"  is  shown.   This  pro- 
vision places  a  higher  burden  on  the  Secretary  of  State  to 
effectuate  the  transfer  even  though  in  some  instances  the 
circumstances  may  be  beyond  the  control  of  the  Secretary.   The 
court  may  of  course  grant  the  Secretary  a  reasonable  extension 
of  time.  A  problem  with  this  provision  is  that  it  does  not 
allow  the  Secretary  enough  time  to  take  into  account  consid- 
erations within  his  executive  discretion  such  as  matters 
pertaining  to  conditional  extradition  and  other  humanitarian 
factors  or  political  factors  (stated  specifically  in  other 
sections  of  the  "Act"  in  addition  to  his  general  authority 
under  constitutional  executive  discretion) ,  nor  does  it  allow 
enough  time  for  the  Secretary  of  State  to  conclude  negotia- 
tions on  these  matters  with  the  appropriate  governments. 

18.  Reviewability 

Unlike  existing  legislation  which  does  not  provide  for 


appeals,  the  "Act"  in  Section  3195  provides  that  review  of 

339 
extradition  decisions  are  by  means  of  an  appeal.     This  i 

novel  feature  of  the  "Act."  What  is  meant  by  review  is  of 
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course  a  decision  by  the  judiciary  after  a  hearing  with  find- 
ings holding  that  the  requested  person  is  extraditable. 
Whereas  under  existing  jurisprudence,  review  is  limited  to  a 
petition  for  a  writ  of  habeas  corpus,  this  section  establishes 
appeal  for  the  relator  and  for  the  Government  as  a  matter  of 
right,  and  thus  purports  to  exclude  habeas  corpus  as  a  meems 

for  review.   Constitutional  requirements  however  stand  in  the 

340 
way  of  excluding  habeas  corpus  entirely.     The  legislative 

intent  is  to  achieve  three  objectives:   (1)  to  afford  the 

government  a  right  of  appeal,  (2)  to  exclude  habeas  corpus, 

341 
and  (3)  to  expedite  the  review  process. 

The  section  gives  the  government  an  opportunity  it  did 

not  have  in  the  past  to  have  a  decision  of  non-extraditability 

342 
reconsidered.     The  Senate  bill  specifies  that  the  appeal  is 

to  be  in  accordance  with  Federal  Rules  of  Appellate  Procedure 

343 
3  euid  4(b),    while  the  House  version  provides  simply  that 

the  Federal  Rules  of  Appellate  Procedure  applicable  to  crimi- 
nal cases  shall  apply,  without  specification  to  particular 

344 
rules.     It  is  interesting  to  note  once  more  how  the  "Act" 

brings  extradition  proceedings  within  the  fold  of  criminal 
proceedings  though  it  goes  to  great  lengths  in  its  provisions 
as  well  as  in  the  legislative  history  to  assert  that  extra- 
dition proceedings  are  sui  generis  and  are  not  in  the  nature 
of  criminal  proceedings. 


The  section  provides  that  the  initiation  of  appeal  is  by 

346 
way  of  a  notice  of  cm  appeal.     Both  versions  of  the  "Act" 

require  that  the  appeal  is  to  be  hecurd  "as  soon  as  practica- 
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347 
ble"    after  the  filing  of  such  notice.   The  House  bill,  in 

addition,  requires  that  the  appeal  is  to  be  heeird  "promptly" 

when  the  relator  has  not  been  released  pending  determination 

of  the  appeal.     These  requirements  that  the  appeal  be  held 

on  an  expedited  basis  indicate  the  legislative  intent  that  the 

extradition  process  be  handled  in  a  swifter  manner  than  it  has 

349 

been  heretofore. 

Both  the  Senate  and  House  bills  provide  for  the  relator's 
release  pending  the  appeal.     Generally,  if  the  relator  was 
found  extraditable  by  the  lower  court,  he  cannot  be  released 
unless  he  satisfies  specified  criteria.     If  he  is  found  not 

extraditable  by  the  lower  court,  however,  he  is  to  be  released 

352 
unless  the  Attorney  General  satisfies  specified  criteria. 

The  two  versions  of  the  "Act"  differ  on  these  applicable 
criteria. 

Under  the  Senate  bill,  if  the  relator  was  found  extra- 
ditable by  the  lower  court,  he  will  be  held  in  detention 

353 
unless  he  cem  demonstrate  "special  circvmstances. "     Under 

the  House  bill,  if  the  relator  was  found  extraditable  by  the 
lower  court  and  the  appeal  has  been  taken  by  either  party,  he 
will  be  held  in  detention  unless  he  can  demonstrate  by  a  pre- 
ponderance of  the  evidence  that  (1)  he  "does  not  present  a 
substantial  risk  of  flight";  (2)  he  "does  not  present  a  danger 
to  any  other  person  or  the  community";  (3)  "no  relationship 
with  a  foreign  state  will  be  jeopardized  with  respect  to  a 

treaty  concerning  extradition";  and  (4)  the  probability  of 

354 
success  of  his  appeal  is  "great." 
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If  the  relator  is  found  not  extraditable  by  the  lower 
court,  the  Senate  version  provides  that  he  is  to  be  released 
pending  the  appeal  "unless  the  court  is  satisfied  that  [he]  is 

likely  to  flee  or  endanger  the  safety  of  any  other  person  or 

355 
the  community."     In  this  instance,  the  court  is  also 

directed  to  "impose  conditions  of  release  that  will  reasonably 

assure  the  appearance  of  the  person  as  required  and  the  safety 

o  eg 

of  any  other  person  and  the  community."     The  House  bill 
states  that  if  the  relator  was  found  not  extraditable  by  the 
lower  court  and  if  the  appeal  is  brought  by  the  government, 
the  relator  is  to  be  released  "vinless  the  Government  shows  by 
a  preponderance  of  the  evidence"  that  the  relator  if  released: 
(1)  presents  a  svibstantial  risk  of  flight;  (2)  presents  a 
danger  to  any  other  person  or  the  community;  (3)  will  jeop- 
ardize a  relationship  with  a  foreign  state  with  respect  to  a 
treaty  concerning  extradition;  and  (4)  that  the  probability  of 
success  of  the  Government's  appeal  is  great. 

Both  versions  of  the  "Act"  provide  that  the  circuit  court 

of  appeals  shall  have  jurisdiction  to  review  on  appeal  all 

358 
matters  pertaining  to  extraditability.     Thus  the  appellate 

courts  can  consider  whether  or  not  the  lower  court  had  subject 

matter  jurisdiction  to  conduct  an  extradition  hearing,  whether 

or  not  the  lower  court  had  in  personam  jurisdiction  over  the 

relator,  whether  or  not  there  is  a  treaty  currently  in  force 

which  applies  to  the  request  for  extradition,  and  whether  or 

not  the  crime  charged  falls  within  the  terms  of  the  applicable 

treaty.   These  issues  are  all  presently  considered  under 
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359 
habeas  corpus  review;    the  new  direct  appellate  procedure 

should  not  change  their  reviewability  including  the  review  of 
the  lower  court's  determination  of  the  existence  of  probable 
cause  to  believe  that  the  relator  has  committed  the  crime 
charged  and  the  sufficiency  of  the  evidence. 

Under  existing  standard  of  habeas  corpus  review,  stated 
in  Fernandez  v.  Phillips,  a  magistrate's  finding  of  probable 
cause  will  not  be  overtiirned  if  there  is  "any  evidence"  in  the 
record  which  supports  that  finding.  Under  the  "Act"  when 
an  appellate  court  considers  the  probable  cause  issue  on 
direct  appeal,  the  standard  of  review  applicable  to  all  war- 
rant cases  will  be  used,  and  a  magistrate's  finding  of  prob- 

36 1 
able  cause  will  be  given  "great  deference."     The  change  in 

reviewing  standard  is  not  evidenced  by  the  differing  verbal 

formulation,  but  by  the  more  searching  appellate  examination 

of  probable  cause  found  in  cases  raising  the  question  in  the 

362 
context  of  the  Fourth  Amendment    rather  than  the  extradition 

context.     Presumably  such  matters  are  limited  to  questions 
of  law  though  there  will  inevitably  be  some  mixed  questions  of 
law  and  fact.   The  Federal  Rules  of  Appellate  Procedure  and 
the  jurisprudence  of  United  States  courts  concerning  review- 
ability of  issues  on  appeal  in  criminal  cases  will  likely  be 

364 

controlling. 

While  purporting  to  restrict  reviewability  by  means  of 
petitions  for  habeas  corpus,  the  "Act"  does  not  entirely  pre- 
clude it  if  "the  grounds  for  the  petition  or  other  review 
could  not  previously  have  been  presented."     In  this  respect 
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it  is  assiuned  that  federal  rules  and  the  court's  interpreta- 
tion thereof  concerning  petitions  for  habeas  corpus  would 

366 
apply  as  with  other  criminal  cases.     The  House  version 

provides  for  an  additional  grounds  for  hcQseas  corpus,  if  "the 

367 
court  finds  good  cause  existed  for  not  taking  the  appeal." 

The  House  bill  does  not  define  "good  cause";  presumably  the 

368 
analogy  to  criminal  cases  would  be  appropriate.     The  second 

ground  concerns  issues  that  have  not  been  presented  on  appeal 

or  have  been  discovered  subsequently. 

Furthermore,  habeas  corpus  petitions  will  also  be  the 

means  resorted  to  for  challenging  probable  cause  for  arrest 

369 
and  bail  prior  to  the  extradition  hearing.     As  a  result, 

the  legislation's  provision  will  unduly  lengthen  extradition 
proceedings  by  allowing  for  an  appeal  which  concededly  bene- 
fits the  Government,  to  which  habeas  corpus  proceedings  will 
be  added. 

The  "Act"  does  not  discuss  any  post-trial  motions  which 

370 
exist  under  the  Federal  Rules  of  Criminal  Procedure,    and  it 

is  unclear  what  the  courts  might  do  about  their  applica- 
bility.^   Surely  there  are  sufficient  references  to  these 
rules  in  the  legislation  and  its  history  for  the  court  to  find 
authority  to  fill  the  gap  between  the  hearing's  order  and  the 

appeal. ^^^  On  the  other  hand  the  courts  may  apply  the  con- 

373 
struction  rule  expressio  unius  est  exclusio  alterius. 

Under  the  House  version,  the  Supreme  Court  could  resolve  this 

problem  under  its  rule-making  authority  stated  in  Section 

374 
3199(f).'"* 
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19.   Executive  Discretion  to  Deny  Extradition 

The  "Act"  unlike  existing  legislation    specifically 
provides  for  executive  discretion  to  deny  a  foreign  state ' s 
extradition  request  if  either  (1)  the  foreign  state  is  seeking 
extradition  in  order  to  prosecute  or  punish  the  requested 
individual  because  of  his  political  opinions,  race,  religion, 
or  nationality ;^^^  or  (2)  the  relator's  extradition  would  be 
incompatible  with  humanitarian  considerations.     Such  execu- 
tive discretion  is  to  be  exercised  by  the  Secretary  of  State 
and  is  not  subject  to  judicial  review.   The  "Act"  thus  spe- 
cifically formalizes  executive  discretion  even  though  it  is 

within  the  executive's  constitutional  authority  in  that  it  is 

378 
a  matter  of  foreign  relations. 

These  provisions  are  complementary  to  the  rule  of  non- 
inquiry,  recognized  in  the  United  States  through  judicial  case 
law  which  requires  that  the  extradition  judge  or  magistrate 
cannot  inquire  into  the  political  motives  of  the  requesting 

state  and  the  punishment  to  which  the  relator  may  be  subjected 

379 
upon  return. 

The  inclusion  of  such  provisions,  however,  creates  anoma- 
lies in  U.S.  law  which  could  lead  to  incongruous  or  unjust 
results. 

Both  the  Senate  and  House  bills  contain  identical  provi- 
sions that  the  Secretary  of  State  has  the  discretion  to  deter- 
mine whether  a  requesting  state  is  seeking  extradition  for  the 
purpose  of  prosecuting  or  punishing  a  person  because  of  "such 
person's  political  opinions,  race,  religion,  or  national- 
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380 
ity."     Such  a  decision  is  nonreviewable  under  the  Admin- 

381 
istrative  Procedure  Act.     The  content  of  such  a  judgment 

and  its  application  to  a  person  about  whom  such  a  decision  is 

to  be  made  are  the  same  as  under  the  terms  of  the  1967  Pro- 

382 

tocol  Amending  the  1951  Refugee  Convention,    which  is  embod- 

383 
ied  in  the  1980  Refugee  Act.     However,  the  language  of  the 

"Act"  is  different  from  that  of  the  1967  Protocol  and  the 
above-mentioned  United  States  legislation,    and  this  diver- 
sity could  produce  conflicting  judicial  and  administrative 

results.   Furthermore,  the  procedures  established  under  the 

385 
1980  Refugee  Act    provide  for  procedures  under  the  Immigra- 

386 
tion  and  Nationality  Act    and  the  Immigration  and  Naturali- 
zation Service  which  precede  the  use  of  discretion  by  the 
Secretary  of  State.   Since  there  is  already  an  established 
procedure  for  the  determination  of  whether  an  individual  is 
entitled  to  be  considered  a  political  refugee  consistent  with 
international  treaty  obligations,  it  would  have  been  prefera- 
ble if  the  "Act"  had  adopted  the  same  substantive  requirements 
and  procedures  set  forth  in  other  United  States  legislation. 
Then,  rather  than  having  the  Secretary  of  State  decide  the 
issue  at  his  discretion,  after  the  court  decides  on  the 
relator's  extraditeUsility  without  considering  his  claim  to 
status  as  a  political  refugee,  the  court  could  have  directed 
the  relator  to  file  for  political  asylum  under  the  1980 
Refugee  Act.   The  court  would  have  then  withheld  the  final 
surrender  order  pending  the  determination  of  the  Immigration 
and  Nationality  Service  of  whether  the  individual  were  en- 
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titled  to  be  considered  a  political  refugee  within  the  meaning 
of  United  States  law.   If  he  were  deemed  eligible  for  the 
status  of  political  refugee,  then  the  surrender  order  would 
not  issued;  the  order  of  extraditability  would  have  been 
reopened  and  a  finding  of  non-extraditability  entered.   If  he 
were  found  ineligible  for  the  status,  the  court  could  have 
issued  the  surrender  order.   There  was  no  need  for  any  addi- 
tional language  in  the  Act  to  confer  discretion  upon  the 
Secretary  of  State,  since  he  can  rely  on  "executive  discre- 
tion" to  refuse  surrender  of  a  person  certified  extraditaJole 

387 
by  the  courts. 

In  addition,  the  bills  provide  that  only  the  Secretary  of 

State  in  his  own,  unreviewable  discretion  may  deem  that  the 

return  of  a  relator  to  a  requesting  state  is  "incompatible 

388 
with  hiamanitarian  considerations."     This  provision  is  in 

keeping  with  long-standing  United  States  practice  that  the 

court  not  inquire  into  the  prospective  treatment  that  a 

389 
relator  may  face  upon  return  to  a  requesting  state.     It  is 

to  be  noted,  however,  that  certain  practices  of  corporal 

punishment  or  cruel  and  inhxanan  punishment  are  contrary  to 

United  States  public  policy  as  well  as  contrary  to  inter- 

390 
nationally  protected  norms  of  human  rights.     To  specifi- 
cally state  that  discretion  is  given  the  Secretary  of  State  to 
make  such  determinations  (although  he  has  such  "executive 
discretion")  might  place  the  United  States  in  a  position  of 
embarrassment  vis  a  vis  a  foreign  government  and  could  burden 
relations  between  the  United  States  and  that  government.   At 
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hearings  before  the  House  Foreign  Affairs  Committee  on  H.R. 
6046,  this  writer  suggested  three  procedures  that  would  have 
shielded  the  United  States  government  from  having  to  make  such 

decisions  which  may  impair  its  foreign  relations  with  such  a 

391 
state-     The  first  procedure  is  to  condition  extradition 

in  certain  cases  to  the  non-applicability  of  such  treatment  or 

punishment  which  would  be  contrary  to  United  States  law  and 

policy  and  internationally  protected  human  rights  norms.   The 

analogy  in  this  case  is  to  the  practice  of  a  number  of  states 

which  prohibit  extradition  where  the  death  penalty  may  be 

392 
imposed.     It  is  possible  in  such  instances  that  the  re- 
questing state  undertakes  not  to  mete  out  such  a  punishment 
and  therefore  eliminate  the  obstacle.   The  same  could  be  done 
with  respect  to  corporal  punishment,  torture,  and  the  like. 

The  second  alternative  is  to  conditionally  extradite  the 
relator  on  the  condition  that  upon  his  conviction  he  would  be 
retxirned  to  the  United  States  as  a  transferred  prisoner  so 

that  his  sentence  would  be  executed  in  the  United  States  in 

393 
accordance  with  U.S.  law.     The  third  alternative  is  to  deny 

extradition.  The  "Act"  includes  all  of  the  above  but  the 

determination  is  still  left  to  the  exclusive  discretion  of  the 

394 
Secretary  of  State  without  judicial  inquiry.     The  impor- 

t2uice  of  judicial  determination  in  this  case,  as  in  other 

politically  sensitive  areas,  is  that  it  shields  the  executive 

from  the  political  consequences  of  such  a  determination  when 

made  in  the  face  of  a  foreign  state's  extradition  request. 
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20.   Surrender  of  a  Person  Held  Extraditable  to  a  Requesting 
State 

Both  versions  of  the  "Act"  contain  similar  provisions  for 

the  procedure  for  surrendering  an  individual  found  extradita- 

395 
ble.     Both  reemphasize  the  Secretary  of  State's  discretion 

to  extradite,  to  condition  extradition,  or  to  deny  extradi- 
tion, thus  embodying  statutorily  the  unreviewable  discre- 
tionary powers  of  the  Secretary. 

The  Senate  and  House  bills  also  clearly  state  that  the 
Secretary  may  surrender  a  national  of  the  United  States  even 

though  such  surrender  is  not  specifically  authorized  by  the 

396 

applicable  extradition  treaty.     The  Secretary  is  denied 

such  authority  only  where  the  applicable  treaty  or  where  U.S. 

397 

laws  specifically  prohibit  it. 

The  "Act"  provides  that  the  Secretary  of  State  must 
notify  the  person  held  extraditable,  the  diplomatic  repre- 
sentative of  the  foreign  state,  the  Attorney  General,  and  the 

court  which  ordered  the  person  extraditable  of  his  deci- 

398 
sion.     Under  the  House  version,  although  it  is  the  Secre- 
tary who  negotiates  the  surrender  and  orders  it,  it  is  the 
Attorney  General  who  in  accordance  with  instructions  from  the 

Secretary  of  State  performs  the  actual  surrender  of  custody  of 

399 
the  relator  to  the  agent  of  the  requesting  government. 

Both  versions  of  the  "Act"  contain  time  limitations  for  the 

relator's  surrender.   Under  the  Senate  bill,  the  Secretary  of 

State  must  reach  his  decision  within  forty-five  days  after  his 

receipt  of  the  court's  findings  and  the  transcript  of  the 

proceedings.     If  the  Secretary  orders  the  relator's  sur- 
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render,  he  must  be  removed  from  the  U.S.  within  thirty  days 

401 
following  such  order.     If  either  of  these  time  limits  is 

not  satisfied,  excluding  any  delays  for  judicial  proceedings, 

402 

the  relator  may  petition  the  court  for  his  release.     The 

court  "may  grant  this  petition  unless  the  Secretary  of  State, 

through  the  Attorney  General,  shows  good  cause  why  the  peti- 

403 
tion  should  not  be  granted." 

Under  the  House  bill,  the  Secretary  must  also  reach  his 

decision  within  forty-five  days  from  his  receipt  of  the 

404 
court ' s  findings  and  the  transcript  of  the  proceedings . 

The  House  version,  similarly,  also  requires  that  surrender,  if 

ordered  by  the  Secretary,  must  be  accomplished  within  thirty 

405 
days  from  such  order.     If  either  of  these  time  limitations 

is  not  satisfied,  excluding  any  delays  for  judicial  proceed- 
ings, the  relator  may  petition  the  court  for  dismissal  of  the 
complaint  and  dissolution  of  the  court's  order  of  extradita- 

bility.     Notice  of  such  petition  is  to  be  made  to  the 

407 
Secretary  of  State.     The  bill  specifies  that  the  court 

"shall"  grant  the  relator's  petition,  "unless  the  Attorney 
General  shows  good  cause  why  such  petition  should  not  be 
granted. 

Both  versions  of  the  "Act"  thus  provide  for  an  unusual 
and  rather  rigid  requirement  which  is  in  the  natvire  of  a  sanc- 
tion imposed  upon  the  requesting  state  for  failure  to  take 
custody  and  remove  the  relator  from  the  United  States.   Al- 
though they  state  that  petitions  can  be  filed  by  the  relator, 
nothing  precludes  the  Government — that  is,  the  Attorney  Gen- 
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eral  acting  on  his  own  behalf  or  at  the  request  of  the  Secre- 
tary of  State — to  petition  the  court  which  held  the  individual 
extraditable.   It  is  unfortunate  that  the  "Act"  does  not 
define  "good  cause,"   since  this  is  a  nebulous  standard.   The 
"Act"  also  leaves  somewhat  unclear  whether  the  dismissal  or 
release  after  thirty  days  is  mandatory  or  peremptory  consider- 
ing that  the  Attorney  General  could  oppose  it  upon  a  showing 
of  "good  cause."  Furthermore,  it  is  rather  unusual  that  the 
tolling  of  the  thirty  days  does  not  commence  upon  notice  but 
upon  an  act  which  may  not  be  communicated  to  the  party  ex- 
pected to  take  measures  depending  upon  it.   It  is  also  inter- 
esting to  note  that  notice  of  the  relator ' s  petition  for  dis- 
solution of  the  extradition  order  is  to  be  sent  to  the  Secre- 
tary of  State,  without  mention  of  the  need  to  also  notify  the 
Attorney  General. 

Thus,  although  the  "Act"  attempts  to  allocate  roles  to 
the  Secretary  of  State  and  the  Attorney  General,  it  unfor- 
tunately is  not  as  clear  and  comprehensive  as  it  should. 
Nevertheless,  it  is  quite  likely  that  in  practice  it  will  not 
necessarily  create  confusion  or  conflict  with  respect  to  the 
roles  of  the  Secretary  of  State  and  the  Attorney  General. 

21.  Tremsit  Extradition 

A  section  regarding  transit  extradition  is  included  in 

409  410 

the  House  version    but  not  in  the  Senate's.     It  provides 

for  cooperation  between  the  United  States  and  other  govern- 
ments in  the  transit  extradition  of  persons  going  through 
United  States  territory.   Such  a  provision  is  not  present  in 
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existing  legislation.   The  procedure  applies  to  individuals 
who  have  been  found  extraditable  in  a  country  other  than  the 
United  States  and  who  are  being  delivered  to  a  country  other 
than  the  United  States  but  whose  surrender  required  passage  or 
transit  through  the  United  States.   During  such  transit  the 
person  in  question  would  be  in  the  custody  of  agents  of  a 
foreign  government  and  therefore  held  in  custody  in  the  United 
States  without  judicial  authority.   During  such  transit  that 
individual  could  file  a  petition  for  a  writ  of  habeas  corpus 
charging  that  his  detention  in  the  United  States  is  without 
legal  authority.   To  avoid  that,  this  provision  seeks  to 
create  statutory  authority  for  the  Attorney  General  to  hold  a 
person  in  custody  for  not  more  than  ten  days  until  arrange- 
ments are  made  for  the  continuation  of  such  person's  transit. 

Though  this  provision  had  been  recommended  to  the  House  and 

411 
Senate  by  this  writer    it  was  also  recommended  by  this 

writer  that  the  Attorney  General  obtain  a  covirt  order  based  on 

some  dociimentation  and  a  request  from  the  foreign  government 

seeking  permission  for  a  transit,  but  that  requirement  was  not 

included.   The  Act  thus  gives  the  Attorney  General  a  right  of 

detention  without  judicial  process  which  on  its  face  appears 

412 
unconstitutional.     In  any  event  it  could  be  challenged  by 

means  of  petition  for  a  writ  of  habeas  corpus. 

22.   Receipt  of  a  Person  from  a  Foreign  State 

The  Senate  and  House  versions  of  the  "Act"  contain  virtu- 
ally identical  provisions  in  Section  3198  for  the  receipt  of  a 

413 
person  from  a  foreign  state.     The  section  in  both  bills 
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provides  for  the  authority  of  the  Attorney  General  to  appoint 

an  agent  to  receive  from  a  foreign  government  custody  of  a 

414 
person  accused  of  a  federal,  state,  or  local  offense. 

While  it  would  appear  that  this  provision  relates  to  the 

receipt  of  a  person  held  extraditable  to  the  United  States 

pursuant  to  a  treaty  of  extradition  and  a  formal  process,  it 

415 
is  not  so  specified.     Consequently  this  provision  may 

appear  to  simply  allow  the  Attorney  General  to  receive  custody 
of  any  individual  irrespective  of  whether  this  is  accomplished 
within  the  framework  of  extradition.  Pres\jmc±»ly  the  courts  in 
interpreting  this  provision  will  be  controlled  by  the  title  of 
the  "Act"  and  interpret  it  to  be  limited  to  receipt  of  custody 
of  a  person  held  extraditable  to  the  United  States. 

In  addition,  the  provision  specifically  authorizes  re- 
ceipt of  a  person  accused  of  a  federal,  state,  or  local  of- 
fense on  the  condition  that  such  person  shall  be  returned  to 
the  foreign  state  upon  determination  of  the  criminal  proceed- 
ings held  against  him  in  the  United  States,    a  procedure 

417 
long  advocated  by  this  writer.      The  purpose  here  is 

clearly  to  allow  a  person  who  is  in  the  custody  of  a  foreign 
government  to  be  brought  back  to  the  United  States  for  trial 
and  to  be  returned  to  the  foreign  government  for  his  detention 
there  without  having  to  await  his  release  from  detention  by 
that  government  before  commencing  criminal  proceedings  against 
him  in  the  United  States.   This  clearly  will  assist  prosecu- 
tions in  the  United  States  which  might  otherwise  become  stale 
if  the  individual  is  permitted  to  await  determination  of  his 
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sentence  in  the  foreign  country  before  his  return  to  the 
United  States  to  face  criminal  charges. 

Regrettably  there  is  no  reverse  provision  which  permits 
the  extradition  of  a  person  from  the  United  States  to  a  for- 
eign government  for  the  same  purpose,  though  nothing  precludes 
the  conditional  surrender  of  a  person  to  a  requesting  state 
after  an  order  of  extraditability  for  purposes  limited  to  his 
trial  in  that  coxintry  and  for  his  return  thereafter  to  the 
United  States  for  the  execution  of  his  sentence. 

23.   Dissolution  of  Extradition  Order 

Under  the  House  bill,  if  after  45  days  from  the  date  of 
receipt  by  the  Secretary  of  State  of  the  certified  copy  of  the 
transcript  of  the  proceedings,  the  government,  in  this  case 
the  Attorney  General,  takes  no  appeal  or  if  after  45  days 
after  the  issuance  of  final  order  of  the  appellate  court  has 
been  entered,  the  Secretary  of  State  has  not  decided  to  sur- 
render the  relator,  the  relator  can  petition  the  court  with 
notice  to  the  Secretary  of  State  who  informs  the  Attorney 
General  (but  no  direct  notice  to  the  Attorney  General)  for 
dissolution  of  the  extraditability  order.     The  Attorney 
General  may  then  petition  the  court  for  an  extension  of  time, 
presumably  for  "good  cause"  though  the  grounds  are  not  defined 

and  the  court  is  admonished  not  to  grant  further  extensions  of 

419 
time  without  caution.     This  provision  also  resembles  a 

420 
speedy  trial  provision    but  it  is  unclear  whether  it  is 

mandatory  or  peremptory  and  while  it  appears  reasonable  for 

the  United  States  to  establish  time  limits  and  guidelines  on 
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the  surrender  of  individuals  to  requesting  states,  it  would 
seem  also  appropriate  that  such  time  limits  be  couched  in  more 
discretionary  terms,  particularly  if  they  are  so  short  in 
duration. 

24.   Rules  of  Court 

The  House  bill,  but  not  the  Senate,  contains  a  provision 

421 
regarding  rules  of  the  court.     This  section  provides  for 

the  first  time  in  the  history  of  extradition  legislation  for 
the  Supreme  Court  of  the  United  States  to  prescribe  rules  of 
practice  and  procedure  with  respect  to  any  and  all  proceedings 
under  this  "Act."  Such  rules  of  procedure  and  practice  are 
not  to  take  effect  until  presented  to  Congress  by  the  Chief 
Justice  of  the  Supreme  Court  or  after  the  beginning  of  a 
regular  session  of  Congress,  but  no  later  than  the  first  day 
of  May  and  until  the  expiration  of  180  days  after  they  have 
been  thus  reported.   This  legislative  delegation  of  authority 
to  the  Supreme  Court  is  to  follow  similar  provisions  concern- 
ing the  Supreme  Court's  authority  with  respect  to  rules  of 
practice  and  procedure  in  civil  and  criminal  matters  under  the 
Federal  Rules  of  Civil  Procedure  and  Federal  Rules  of  Criminal 
Procedure.   It  is  therefore  assumed  that  the  delegation  of 
authority  being  the  same,  its  parcuneters  are  also  to  be  the 
same. 

This  provision  permits  the  Supreme  Court  to  close  the 
many  legislative  gaps  in  the  "Act"  discussed  contextually 
above,  and  to  clarify  legislative  ambiguities,  thus  avoiding 
protracted  litigation  and  conflicting  court  decisions  which 
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would  keep  the  early  cases  under  the  Act  in  litigation  for  a 
number  of  years  and  defect  its  avowed  purpose  of  streamlining 
and  accelerating  the  process.   Because  of  the  lacunaes  in  the 
legislation  as  identified  ahove,  the  rule-making  power  of  the 
Supreme  Court  may  truly  become  supplemental  legislation. 
However  in  view  of  the  many  areas  of  the  law  competing  for  the 
Supreme  Court's  attention  it  is  not  very  likely  that  it  will 
intervene  before  the  problems  relating  to  this  Act  increase  in 
number  and  lag  in  time.   Hopefully  the  Advisory  Committee  will 
have  the  benefit  of  experienced  scholars  and  practitioners. 

25.  Costs 

The  "Act"  provides  that  transportation  costs,  presumably 
those  of  the  relator  and  witnesses,  subsistence  expenses  of 
the  Scune  and  translation  costs  incurred  by  the  United  States 
government  with  respect  to  eui  extradition  request  shall  be 

borne  by  the  requesting  government  unless  otherwise  specified 

422 

by  the  applicable  treaty.     Nevertheless,  the  Secretary  of 

State  has  the  unreviewable  discretion  to  direct  otherwise,  in 

423 
which  case  costs  may  be  borne  by  the  United  States. 

26.  The  Rule  of  Non-Inquiry  and  Conditional  Extradition 
The  "Act"  provides  that  if  the  return  of  the  relator  to 

the  requesting  state  is  "incompatible  with  humanitarian  con- 
siderations," the  Secretary  of  State  will  have  the  discretion 

424 
(unreviewable  under  the  Administrative  review  Act   )  to 

determine  whether  the  relator  should  be  returned  to  the  re- 

425 

questing  state-     It  thus  adds  nothing  new  to  existing  law 
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and  practice,  since  the  Secretary  has  "executive  discretion" 
in  any  instance  where  extradition  of  a  relator  from  the  United 
States  has  been  requested. 

United  States  courts  have  so  far  refused  to  inquire  into 
the  processes  by  which  a  requested  state  secures  evidence  of 
"probable  cause"  to  request  extradition,  or  the  means  by  which 
a  criminal  conviction  is  obtained  in  a  foreign  state,  or  the 
penal  treatment  to  which  a  relator  may  be  subjected  upon 
extradition.   Even  habeas  corpus  is  not  a  valid  means  of 

inquiry  into  the  treatment  the  relator  is  anticipated  to 

•   ^u        ^-  ^  ^      427 

receive  xn  the  requesting  state. 

The  test  of  the  "rule  of  non-inquiry"  is  applied  in  cases 
where  the  relator  is  likely  to  encounter  such  treatment  in  the 
requesting  state  that  it  is  likely  to  be  deemed  significantly 
offensive  to  the  minimum  standards  of  justice,  treatment  of 
individuals  and  preservation  of  basic  human  rights,  as  per- 
ceived by  the  requested  state.   Thus,  the  surrender  of  a 
relator  whether  a  United  States  citizen  or  not  is  unimpaired 
by  the  absence  in  the  requesting  state  of  those  specific 
safeguards  availctble  in  the  United  States  legal  system  and 

therefore  no  judicial  inquiry  into  the  requesting  state's 

428 

legal  system  is  permitted. 

There  is,  however,  increasing  dicta  in  the  court  opinions 

to  believe  that  the  rule  of  non-inquiry  could  be  eroded  given 

429 
the  appropriate  case.     This  could  arise  in  two  types  of 

cases:   (1)  where  the  evidence  presented  by  a  requested  state 

is  the  product  of  a  serious  violation  of  due  process  (such  as 
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torture) ,  the  court  could  give  no  weight  or  even  refuse  to 
•admit  that  evidence;  and,  (2)  where  there  is  evidence  that  the 
individual  may  be  subject  to  cruel,  inhuman  or  degrading 
treatment  in  the  requesting  state,  the  court  could  refuse  to 
order  the  relator's  extradition.   Such  a  holding  could  easily 
rely  on  existing  international  instruments  binding  upon  the 

United  States.   Among  these  international  instruments  are: 

430 
the  Universal  Declaration  of  Human  Rights;    the  Interna- 

431 
tional  Covenant  on  Civil  and  Political  Rights;     the  Inter- 

432  433 

American  Convention  on  Human  Rights    and  others . 

Finally,  it  should  be  noted  that  the  1967  Protocol  on 

Refugees  no  longer  permits  a  court  to  rely  on  the  rule  of 

non-inquiry  to  refuse  inquiry  into  the  possible  "persecution" 

434 
of  the  relator  once  returned  to  the  requesting  State. 

Thus,  it  would  have  been  preferable  for  the  "Act"  to 

provide  for  limited  judicial  inquiry  into  the  treatment  or 

punishment  to  which  a  relator  may  be  subjected  upon  return  to 

the  requesting  state.   Such  em  amendment  is  suggested  for  two 

reasons:   (1)  the  provision  should  take  into  accoxint  that 

certain  practices  of  corporal  punishment  or  cruel,  inhuman,  or 

degrading  treatment  or  punishment  are  contrary  to  United 

States  public  policy  as  well  as  contrary  to  internationally 

protected  norms  of  human  rights;  C2)  the  provision  should  not 

specifically  state  that  discretion  is  given  to  the  Secretary 

of  State,  because  this  could  place  the  United  States  in  a 

position  of  embarrassment  vis  a  vis  a  foreign  government  and 


277 


could  burden  relations  between  the  United  States  and  that 
government . 

For  excunple,  the  "Act"  could  contain  the  following  pro- 
posed language : 

Upon  a  prima  facie  showing  by  the  re- 
quested person  that  he  or  she  is  likely  to 
be  subjected  to  cruel,  inhuman  or  degrad- 
ing treatment  or  punishment,  extradition 
shall  not  be  granted  unless  the  requesting 
state  shall  present  to  the  Secretary  of 
State  satisfactory  assurances  that  such 
treatment  or  pxinishment  shall  not  be 
imposed;  or  where  a  treaty  between  the 
United  States  and  the  requesting  state  for 
transfer  of  prisoners  exists,  that  the 
extradition  shall  be  conditional  upon  the 
return  of  the  relator  upon  conviction  for 
the  execution  of  the  sentence  in  the 
United  States.   The  Secretary  of  State 
shall  negotiate  these  conditions  in 
accordance  with  Section  3196  and  their 
terms  shall  be  presented  to  the  court  and 
made  part  of  the  order.   Only  in  the  most 
egregious  cases  shall  the  court  deny 
extradition.   The  Secretary  of  State  may 
in  any  event  exercise  his  discretion  after 
a  finding  of  extraditability  by  the 
court. 435 

27.   The  Principle  of  Specialty  and  Re-Extradition 

The  "Act"  contains  no  specific  provision  embodying  this 

436 
principle,  which  is  well  established  m  U.S.  jurisprudence 

and  stands  for  the  proposition  that  the  requesting  state  which 

secures  the  surrender  of  a  person  can  prosecute  that  person 

only  for  the  offense  for  which  he  or  she  was  surrendered  by 

the  requested  state  or  else  allow  that  person  an  opportunity 

to  leave  the  prosecuting  state  to  which  he  or  she  had  been 

surrendered.   The  same  limitation  exists  on  re-extradition 

437 
from  an  originally  requesting  state  to  another  state. 
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These  requirements  are  designed  to  insure  the  United  States 
that  its  treaty  relations  and  legal  processes  are  not  used  for 
a  pvizpose  different  than  the  one  which  is  specified  in  the 
applicable  treaty. 

The  "Act"  implicitly  considers  the  applicability  of  the 
rule  of  specialty  only  in  its  section  regarding  the  relator's 
waiver  of  the  extradition  hearing    but  does  not  provide  for 
the  rule's  applicability  to  other  aspects  of  the  extradition 
process.  Although  it  can  be  presumed  that  this  lack  of  clear 
legislative  guideline  does  not  affect  jurisprudential  prece- 
dent recognizing  this  principle,  it  could  have  been  preferable 
to  include  in  the  "Act"  a  specific  provision  embodying  it. 

While  the  rule  is  ostensibly  intended  to  benefit  the 
extraditing  state,  as  is  reflected  in  the  proposed  texts  of 
the  "Act,"  it  is  also  intended  to  protect  the  relator  to 
prevent  prosecution  on  the  basis  of  physical  presence  without 
a  showing  of  probcJale  cause  to  the  satisfaction  of  the  re- 
quested state  (in  this  case,  the  United  States) .   The  rule 
must  also  be  interpreted  in  light  of  conditional  extradition 
and  re-extradition.   The  former  applies  in  the  case  where  the 

United  States  would  only  conditionally  extradite  a  person  for 

439 

a  specific  crime.     The  latter  limits  re-extradition  to  a 

third  state  without  specific  authorization  from  the  originally 

requested  state  (in  this  case,  the  United  States),  without  a 

showing  of  probable  cause. 

A  proposed  text  is  as  follows: 

A  returned  person  shall  not  be  prosecuted, 
punished  or  re-extradited  while  under 
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prosecution  or  pxinishment  in  the  request- 
ing state  without  the  specific  approval  of 
the  Secretary  of  State  who  may  at  his 
discretion  authorize  any  variance  in 
prosecution  or  punishment  in  the  request- 
ing state  or  re-extradition  upon  a  showing 
of  probable  cause. 4 40 

28.  Conclusion 

The  analysis  made  hereinabove  shows  the  differences 
between  the  Senate  and  House  versions,  amd  their  differences 
or  conformity  to  existing  legislation  and  existing  jurispru- 
dence.  The  House  version  goes  beyond  the  Senate's  in  closing 
certain  gaps,  but  even  so,  it  is  hoped  that  when  the  House 
considers  the  present  bill  or  a  revised  version  thereof  that 
it  takes  into  consideration  some  of  the  observations  made 
herein,  and  certainly  others  that  interested  commentators  may 
point  out.   This  is  a  unique  historic  opportunity  to  enact  new 
legislation  that  will  provide  for  more  effective  and  swift 
extradition  proceedings  without  unduly  sacrificing  fundamental 
human  rights  embodied  in  international  standards  and  in  U.S. 
constitutional  law  eind  policy  as  interpreted  and  applied  in 
criminal  cases. 
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Judiciary,  97th  Cong.,  2d  Sess.  (1982)  [hereinafter  referred 
to  as  House  Judiciary  Hearings  on  H.R.  5227] . 

5.  S.  1639  was  amended  and  reintroduced  as  S.  1940.   See 
S.  1940,  97th  Cong.,  2d  Sess.  (1981),  introduced  at  127  Cong. 
Rec.  S15101  (daily  ed.  Dec.  11,  1981)  [hereinafter  referred  to 
as  S.  1940] .   H.R.  5227  was  amended  and  reintroduced  as  H.R. 
6046  and  was  entitled  "The  Extradition  Reform  Act  of  1982." 
See  H.R.  6046,  97th  Cong.,  2d  Sess.  (1982),  introduced  at  128 
Cong.  Rec.  H1405  (daily  ed.  April  1,  1982)  [hereinafter  re- 
ferred to  as  H.R.  6046] . 

6.  See  128  Cong.  Rec.  S10880  (daily  ed.  Aug.  19,  1982). 
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7.  See  S.  220,  98th  Cong.,  1st  Sess.  (1983),  introduced 
at  129  Cong.  Rec.  S385  (daily  ed.  Jan.  27,  1983)  [hereinafter 
referred  to  as  S.  220]. 

8.  See  H.R.  2643,  98th  Cong.,  2d  Sess.  (1983),  intro- 
duced at  129  Cong.  Rec.  H2249  (daily  ed.  April  20,  1983) 
[hereinafter  referred  to  H.R.  2643] .   The  Administration's 
views  were  conveyed  to  the  Senate  and  the  House  by  Michael 
Abbell,  then  Director,  International  Affairs  Division,  Depart- 
ment of  Justice,  and  John  Harris  of  that  Division  who  prepared 
the  Administration's  drafts,  and  Daniel  McGovern,  then  Deputy 
Legal  Adviser,  Department  of  State.   S.  1639  and  S-  1940  were 
introduced  by  Senator  Strom  Thurmond,  Chairman  of  the  Commit- 
tee on  the  Judiciary;  the  principal  resource  person  on  those 
bills  was  Paul  Summit,  Chief  Counsel  of  the  Judiciary  Com- 
mittee.  H.R.  5227  and  H.R.  6046  were  introduced  by  Congress- 
man William  Hughes,  Chairman,  Sub-Committee  on  Crime  of  the 
Committee  on  the  Judiciary.   The  principal  resource  person  on 
these  bills  was  David  Beier,  Coionsel,  Committee  on  the  Judi- 
ciary-  S.  220,  which  was  almost  identical  to  S.  1940,  was 
introduced  by  Senator  Paul  Laxalt,  Chairman  of  the  newly- 
created  Sub-Committee  on  Crime  Legislation  toy,  the  Committee  on 
the  Judiciary. 

The  American  Society  of  International  Law  contributed  to 
the  legislative  drafting  process  in  1982  by  convening  a  meet- 
ing of  the  principal  resource  persons  of  the  Senate  and  House 
Committees  on  the  Judiciary,  the  Senate  Committee  on  Foreign 
Relations,  representatives  of  the  Departments  of  Justice  and 
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state,  and  a  niunber  of  experts  to  discuss  the  various  contend- 
ing views.   The  views  of  the  Administration  were  more  specifi- 
cally embodied  in  the  Senate  bills.   Other  views,  including 
many  suggestions  presented  by  this  writer,  found  their  expres- 
sion in  the  House  bills.   It  was  the  expectation  of  all  con- 
cerned that  if  H.R.  6046  would  pass  the  House,  a  conference  on 
S.  1940  and  H.R.  6046  would  produce  a  new  Act  in  1982.   But 
since  the  House  bill  was  not  passed  in  1982,  new  Senate  and 
House  bills  had  to  be  introduced  in  1983.   This  occurred  in 
the  Senate  with  S.  220,  and  in  the  House  with  H.R.  2643. 
There  will  eventually  be  a  conference  to  reconcile  differences 
between  the  two  versions  before  a  new  Act  could  be  enacted 
into  law. 

9.  18  U.S.C.  SS  3181-3195  (1976). 

10.  Act  of  August  12,  1848,  ch.  167,  S  5,  9  Stat.  302, 
303  (established  authority  and  procedures  for  judicial  review 
of  extradition  requests) . 

11.  Act  of  June  22,  1860,  ch.  184,  12  Stat.  84  (required 
authentication  of  documents};  Act  of  March  3,  1869,  ch.  141, 
SS  1-3,  15  Stat.  337  (established  procedure  for  delivery  of 
relator  from  U.S.  to  requesting  state);  Act  of  June  19,  1876, 
ch.  133,  19  Stat.  59  (provided  that  authenticated  foreign 
documents  are  admissible  into  evidence);  Act  of  August  3, 
1882,  ch.  378,  SS  1-6,  22  Stat.  215  (established  fees  and 
costs  for  extradition);  Act  of  Jxine  6,  1900,  ch.  793,  31  Stat. 
656  (specified  extraditcUsle  offenses  and  established  political 
offense  exception);  Act  of  June  28,  1902,  ch.  1301  (judicial). 
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32  Stat.  419,  475  (provided  for  collection  of  costs  from 
requesting  state);  Act  of  March  22,  1934,  ch.  73,  SS  1-4,  48 
Stat.  454  (established  procedure  for  extradition  to  and  from 
countries  or  territories  controlled  by  the  U.S.);  Act  of  June 
25,  1948,  ch.  645,  62  Stat.  822  (codified  existing  practice 
not  previously  set  forth  in  statute) ;  Act  of  May  24,  1949,  ch. 
139,  63  Stat.  96  (amended  list  of  extraditable  offenses);  Act 
of  October  17,  1968,  82  Stat.  1115,  Pub.  L.  No.  90-578,  Title 
III,  S  301(a)(3)  (substituted  "magistrate"  for  "commissioner" 
in  extradition  statutes) . 

12.   International  penal  cooperation  includes  the  proces- 
ses of  extradition,  judicial  assistance,  and  transfer  of 
offenders.   See  generally  2  M.C,  Bassiouni  &  V.P.  Nemda,  A 
Treatise  on  International  Criminal  Law  (1973)  [hereinafter 
referred  to  as  Bassiouni  &  Nanda,  International  Criminal  Law] ; 
M.C.  Bassiouni,  International  Criminal  Law;  A  Draft  Interna- 
tional Criminal  Code  (1980)  [hereinafter  referred  to  as 
Bassioxini,  International  Criminal  Code] .   For  a  review  of 
these  procedures  under  U.S.  law  2uid  practice,  see  generally 
M.C.  Bassiouni,  International  Extradition  in  U.S.  Law  and 
Practice  (2  vols.  1983)  [hereinafter  referred  to  as  Bassiouni, 
U.S.  International  Extradition] .   Extradition  is  a  "system 
consisting  of  several  processes  whereby  one  sovereign  sur- 
renders to  auiother  sovereign  a  person  sought  after  as  an 
accused  criminal  or  a  fugitive  offender.**  1  Id.,  at  Chap.  I, 
Si,,  p.  1.   The  practice  originated  in  early  non-Western  civ- 
ilizations, and  has  now  reached  the  point  where  it  is  a  common 
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feature  of  bilateral,  regional,  and  multilateral  arrangements 
between  states.   See  1  id.,  at  Chap.  I,  S  1,  p.  2,  and  Chap. 
I,  §6.   See  also  Bassiouni,  "Common  Characteristics  of  Con- 
ventional International  Criminal  Law,"  15  Case  W.  Res.  J. 
Int'l  L.  (1983)  (forthcoming) .   The  concept  of  the  duty  to 
prosecute  or  extradite  originated  in  the  writings  of  Hugo 
Grotius,  who  propounded  the  maxim  aut  dedere  aut  punire,  which 
is  more  appropriately  phrased  as  aut  dedere  aut  judicare.   See 
H.  Grotius,  De  Jure  Belli  ac  Pacis,  Book  2,  Chap.  21,  SS  3,  4 
(1624) .   See  also  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  I,  §  2.   See  generally  Murphy,  "The 
Grotian  Vision  of  World  Order,"  76  Am.  J.  Int'l  L.  477  (1982). 

13.  S.  1639,  the  first  Senate  bill  introduced  in  the 
97th  Congress  on  U.S.  extradition,  was  also  introduced  as  part 
of  S.  1630  to  amend  the  federal  criminal  code.   See  supra  note 
1.   S.  220,  the  first  Senate  bill  introduced  in  the  98th 
Congress,  was  also  introduced  as  part  of  S.  215  to  amend  the 
Bail  Reform  Act.   See  infra  note  33. 

14.  See  supra  note  1. 

15.  S.  Rep.  No.  331,  97th  Cong.,  2d  Sess.  3  (1982)  (the 
Senate  Judiciary  Committee  did  not  issue  a  report  on  S.  1639, 
but  on  the  amended  version  of  S.  1639  which  was  numbered  S. 
1940)  [hereinafter  referred  to  as  Senate  Judiciary  Report  on 
S.  1940]. 

16.  See  id.  at  3  n.  1. 

17.  See  Senate  Judiciary  Hearings  on  S.  1639,  supra  note 
3. 
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18.  See  S.  1940,  supra  note  5. 

19.  Senate  Judiciary  Report  on  S.  1940,  supra  note  14. 

20.  See  S.  Rep.  No.  475,  97th  COng. ,  2d  Sess.  2  (1982) 
[hereinafter  referred  to  as  Senate  Foreign  Relations  Report  on 
S.  1940];  The  Extradition  Act  of  1981;  Hearings  on  S.  1940 
Before  the  Conmi.  on  Foreign  Relations,  97th  Cong.,  2d  Sess. 
(1982)  [hereinafter  referred  to  as  Senate  Foreign  Relations 
Hearings  on  S.  1940]  . 

21.  Id.   See  also  notes  31-32  and  accompanying  text 
infra. 

22.  See  supra  note  2. 

23.  See  H.R.  Rep.  No.  627,  Part  I,  97th  Cong.,  2d  Sess. 

1  (1982)  (the  House  Judiciary  Committee  did  not  issue  a  report 
on  H.R.  5227,  but  on  an  cimended  version  of  H.R.  5277,  which 
was  numbered  H.R.  6046)  [hereinafter  referred  to  as  House 
Judiciary  Report  on  H.R.  6046]. 

24.  Id.  at  3. 

25.  See  House  Judiciary  Hearings  on  H.R.  5227,  supra 
note  4. 

26.  See  House  Judiciary  Report  on  H.R.  6046,  supra  note 
22.  ■  "■  ■ 

27.  H.R.  Rep.  No.  627,  Part  II,  97th  Cong.,  2d  Sess. 
(1982)  [hereinafter  referred  to  as  House  Foreign  Affairs 
Report  on  H.R.  6046]  .   See  The  Extradition  Reform  Act  of  1982; 
Hearings  on  H.R.  6046  Before  the  Comm.  on  Foreign  Affairs, 
97th  Cong.,  2d  Sess.  (1982)  [hereinafter  referred  to  as  House 
Foreign  Affairs  Hearings  on  H.R.  6046]  . 
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28.  See  House  Foreign  Affairs  Report  on  H.R.  6046,  supra 
note  27. 

29.  Id.  at  2. 

30.  Id.  at  6  (Hon.  Geo.  W.  Crockett,  Jr.);  id.  at  7 
(Hon.  Paul  Findley) ;  id.  at  8  (Hon.  Arlen  Erdahl) .   Subsequent 
to  the  House  Foreign  Affairs  Committee's  favorable  reporting 
of  H.R.  6046,  several  Members  of  Congress  voiced  strong  objec- 
tions to  the  bill  on  the  floor  of  the  House.   Congressman 
Crockett  proposed  provisions  to  (a)  amend  the  definition  of  a 
"political  offense";  (b)  give  the  judiciary  the  authority  to 
deny  extradition  if  it  finds  that  the  person  if  returned  would 
be  persecuted  because  of  his  "race,  religion,  nationality, 
membership  in  a  particular  group,  or  political  opinion";  (c) 
impose  upon  the  Secretary  of  State  the  duty  to  condition 
extradition  upon  compliance  with  international  law,  including 
international  protection  of  human  rights;  (d)  provide  ex- 
plicitly for  the  relator's  right  to  petition  the  Secretary  of 
State  to  refuse  or  condition  his  extradition;  (e)  provide 
explicitly  for  the  "rule  of  specialty,"  which  requires  that 
the  requesting  state  shall  prosecute  an  individual  only  for 
those  crimes  for  which  extradition  was  granted;  (f)  require 
that  a  requesting  state  shall  be  represented  only  by  private 
counsel  at  extradition  proceedings  in  the  United  States.   See 
128  Cong.  Rec.  H6968-70  (September  14,  1982).   Other  Members 
of  Congress,  while  not  proposing  specific  amendments,  voiced 
disagreement  over  substantially  the  same  provisions  with  which 
Congressman  Crocket  took  issue,  most  notably  the  "narrowly 
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defined"  "political  offense  exception"  and  the  perceived  need 
to  have  the  judiciary  determine  whether  the  relator,  if  re- 
turned, would  be  subjected  to  persecution  because  of  reli- 
gious, racial,  or  political  beliefs.   See  128  Cong.  Rec.  E4128 
{daily  ed.  Sept.  13,  1982)  (remarks  of  Hon.  D.  Edwards) ;  id. 
at  E4145,  E4152  (daily  ed.  Sept.  14,  1982)  (remarks  of  Hon.  F. 
Stork;  Hon.  J.  Conyers,  Jr.);  id.  at  E4179,  E4189,  E4192, 
E4200,  E4201  (daily  ed.  Sept.  15,  1982)  (remarks  of  Hon.  A. 
Moffett,  Hon.  G.  Studds,  Hon.  W.  Fauntroy,  Hon.  P.  Schroeder, 
Hon.  S.  Chisholm) ;  id.  at  E4214,  E4222,  E4233,  E4241,  E4245 
(daily  ed.  Sept.  16,  1982)  (remarks  of  Hon.  R.  Wyden,  Hon.  B. 
Frank,  Hon.  W.  Brodhead,  Hon.  D.  Bonioz,  Hon.  B.  Rosenthal). 
Congressman  Hughes,  sponsor  of  H.R.  6046  and  Chairman  of  the 
Subcommittee  on  Crime  in  the  House  Judiciary  Committee,  re- 
sponded to  Cong.  Crockett's  proposed  amendments  in  a  letter  to 
Congressman  Crockett  dated  September  22,  1982.   In  that  let- 
ter, Cong.  Hughes  defended  the  bill's  definition  of  the 
political  offense  exception  and  failure  to  include  political 
persecution  in  the  court's  determination  of  extraditability; 
took  no  issue  with  the  proposals  regarding  conditional  extra- 
dition to  ensure  the  protection  of  the  relator's  human  rights, 
petition  to  the  Secretary  of  State,  and  the  rule  of  speciality 
because  he  considered  these  proposals  to  be  merely  codifica- 
tions of  existing  practice;  and  objected  to  the  requesting 
state's  use  of  private  counsel. 

31.  128  Cong.  Rec.  S10880-84  (daily  ed.  Aug.  19,  1982). 

32.  Id.  at  S10882-83. 
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33.  S.  220,  supra  note  7.'   The  bill  was  introduced  both 
as  a  separate,  independent  bill  and  as  part  of  a  bill  to  amend 
The  Bail  Reform  Act,  S.  215,  98th  Cong.,  1st  Sess.  (1983), 
introduced  at  129  Cong.  Rec.  S385  (daily  ed.  Jan.  27,  1983). 

34.  H.R.  2643,  supra  note  8. 

35.  Act  of  August  12,  1848,  ch.  167,  S  5,  9  Stat.  302, 

303. 

36.  See  supra  note  11. 

37.  27  F.  Cas.  825  (No.  16,175)  (D.S.C.  1799). 

38.  See  10  Annals  of  Congress  580-640  (1800),  reprinted 
following  U.S.  v.  Robbins,  27  F.  Cas.  825,  833-70  (No.  16,175) 

(D.S.C.  1799). 

39.  For  an  historical  analysis  of  the  "political  offense 
exception,"  see  2  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  VIII,  S  2;  C.  Van  den  Wijngaert,  The 
Political  Offence  Exception  to  Extradition  (1980)  [hereinafter 
referred  to  as  Van  den  Wijngaert,  The  Political  Offence  Excep- 
tion] . 

40.  The  Treaty  of  Amity,  Commerce  and  Navigation  with 
Great  Britain  (Jay  Treaty),  19  November  1794,  8  Stat.  116, 
T.S.  No.  105,  reprinted  in  I  W.  Malloy,  Treaties,  Conventions, 
international  Acts,  Protocols  and  Agreements  between  the 
United  States  of  America  and  Other  Powers  490  (1910) . 

41.  See  In  re  Robbins,  27  F.  Cas.  825,  827  (No.  16,175) 
(D.S.C.  1799). 
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42.  1  J.  B.   Moore,  A  Treatise  on  Extradition  and  Inter- 
State  Rendition  550-51  (1891)  [hereinafter  referred  to  as 
Moore,  Extradition] . 

43.  In  re  Metzger,  17  F.  Cas.  232  (No.  9,511)  (S.D.N.Y. 
1847).   In  Metzger,  France  requested  that  the  U.S.  extradite 
an  individual  charged  with  forgery  in  France.   The  judicial 
determination  of  Metzger 's  extraditability  was  made  by  Judge 
Betts  in  chambers,  who  found  his  extradition  in  order.   The 
decision  prompted  considerable  discussion  over  whether  judi- 
cial review  could  be  performed  in  chambers  as  opposed  to  in 
open  court. 

44.  Ch.  167,  S  5,  9  Stat.  302,  303.   See  In  re  Kaine,  55 
U.S.  (14  How.)  102  (1852),  in  which  the  Court  expressly  noted 
"tt]hat  the  eventful  history  of  Robbin's  case  had  a  control- 
ling influence  .  .  .  especially  on  Congress,  when  it  passed 
the  act  of  1848,  is,  as  I  suppose,  free  from  doubt."   Id.  at 
112. 

45.  No.  80  Cr.  Misc.  1  CS.D.N.Y.,  Aug.  13,  1981),  aff 'd. 
United  States  v.  Mackin,  668  F.2d  122  (2d  Cir.  1981).   In 
Mackin,  the  United  Kingdom's  request  that  a  member  of  the 
Provisional  Irish  Republic  Army  be  extradited  to  the  U.K.  in 
order  to  face  prosecution  for  the  charge  of  attempted  murder 
and  related  offenses  he  allegedly  committed  against  a  British 
soldier  (dressed  in  civilian  clothes)  standing  in  a  Belfast 
bus  station  was  denied  on  the  groiinds  that  these  charges  were 
"political  offenses"  for  which  extradition  could  not  be 
granted . 
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46.  No.  3-78-1899  M.G.  (N.D.  Cal.,  May  11,  1979).   In 
McMullen,  the  United  Kingdom's  request  that  a  member  of  the 
Provisional  Irish  Republic  Army  be  extradited  to  the  O.K.  in 
order  to  face  prosecution  for  his  alleged  bombing  of  a  British 
army  installation  in  England  was  denied  on  the  grounds  that  he 
was  being  sought  for  a  "political  offense"  for  which  extradi- 
tion could  not  be  granted. 

47.  641  F.2d  504  (7th  Cir.),  cert,  denied,  454  U.S.  894 
(1981).   In  Abu  Eain,  Israel's  request  that  an  alleged  member 
of  the  Palestine  Liberation  Organization  be  extradited  to 
Israel  to  be  prosecuted  for  his  alleged  bombing  of  a  bus  in 
Israel  was  granted;  the  court  refused  to  entertain  the  rela- 
tor's defense  that  such  charges  constituted  "political  offen- 
ses." 

48.  See  Senate  Judiciary  Hearings  on  S.  1639,  supra  note 
3,  at  2,  4,  8,  14  (testimony  of  M.  Abbell,  Dep't  of  Justice; 
D.  McGovem,  Dep't  of  State);  Senate  Foreign  Relations  Hear- 
ings on  S.  1940,  supra  note  19;  House  Judiciary  Hearings  on 
H.R.  5227,  supra  note  4,  at  26-27,  32  (testimony  of  R.  Olsen, 
M.  Abbell,  Dep't  of  Justice;  D.  McGovern,  Dep't  of  State); 
House  Foreign  Affairs  Hearings  on  H.R.  6046,  supra  note  26. 

49.  See  Senate  Judiciary  Hearings  on  S.  1639,  supra  note 
3,  at  30  (testimony  of  W.  Hannay) .  The  Senate  Judiciary 
Committee,  which  supported  the  view  that  the  political  offense 
exception  should  be  placed  outside  the  court's  jurisdiction, 
placed  special  emphasis  on  this  testimony  and  written  state- 
ment as  "an  excellent  discussion  of  the  political  offense 
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exception  to  extradition  and  the  impact  of  recent  cases," 
which  the  Committee  adopted  as  its  view.   See  Senate  Judiciary 
Report  on  S.  1940,  supra  note  14,  at  14  nn.  59,  60,  15  n.  61. 

50.  In  re  Mackin,  No.  80  Cr.  Misc.  1  (S.D.N.Y.,  Aug.  13, 
1981),  aff 'd.  United  States  v.  Mackin,  668  F.2d  122  (2d  Cir. 
1981);  In  re  McMullen,  No.  3-78-1899  M.G.  (N.D.  Cal.,  May  11, 
1979). 

51.  See  generally  2  Bassiouni  &  Nauida,  International 
Criminal  Law,  supra  note  12  for  a  review  and  analysis  of  the 
various  forms  of  international  cooperation  in  penal  matters. 

52.  Examples  of  such  aspects  are  provisions  regarding 
transit  extradition,  priority  of  extradition  requests,  and  the 
rule  of  specialty.   See  Senate  Judiciary  Hearings  on  S.  1639, 
supra,  note  3,  at  20-24  (testimony  of  M.  Cherif  Bassiouni); 
House  Judiciary  Hearings  on  H.R.  5227,  supra  note  4,  at  98-106 
(testimony  of  M.  Cherif  Bassiouni) . 

53.  This  argument  was  raised  unsuccessfully  by  the  U.S. 
government  in  Eain  v.  Wilkes,  641  F.2d  504  (7th  Cir.),  cert. 
denied,  454  U.S.  894  (1981). 

54.  See ,  e.g.,  Bassiouni,  U.S.  International  Extradi- 
tion, supra  note  12;  M.C.  Bassiouni,  international  Extradition 
and  World  Piiblic  Order  (1974)  for  a  review  and  einalysis  of 
this  developing  trend  in  U.S.  jurisprudence. 

55.  See  generally  Bassiouni,  U.S.  International  Extra- 
dition, sxipra  note  12. 

56.  S.  220,  supra  note  7,  SS  3191-3198;  S.  1940,  supra 
note  5,  SS  3191-3198;  S.  1639,  supra  note  1,  SS  3191-3198. 
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57.  H.R.  2643,  supra  note  8,  SS  3191-3199;  H.R.  6046, 
supra  note  5,  §§  3191-3199;   H.R.  5227,  supra  note  2,  SS  3191- 
3198.   H.R.  5227  contained  no  provision  regarding  transit 
extradition,  which  was  inserted  in  subsequent  versions  of  the 
House  legislation  as  Section  3197. 

58.  H.R.  2643,  supra  note  8,  S  3199(c);  H.R.  6046,  supra 
note  5,  S  3199(c);  H.R.  5227,  supra  note  2,  S  3199(c).   See 
infra  notes  169-85  and  accompanying  text. 

59.  See  generally  L.  Henkin,  Foreign  Affairs  and  the 
Constitution  (1972) . 

60.  See  18  U.S.C.A.  §  3181  (1982  Supp.) 

61.  See  1  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  II  S  3,  pp.  6-9. 

62.  See ,  e.g..  United  States  v.  Rauscher,  119  U.S.  407 

(1886) ,  in  which  the  Court  stated: 

It  is  only  in  modern  times  that  the 
nations  of  the  earth  have  imposed  upon 
themselves  the  obligation  of  delivering  up 
these  fugitives  from  justice  to  the  states 
where  their  crimes  were  committed,  for 
trial  and  punishment.   This  has  been  done 
generally  by  treaties  .  .  .  Prior  to  these 
treaties,  and  apart  from  them  .  .  .  there 
was  no  well-defined  obligation  on  one 
country  to  deliver  up  such  fugitives  to 
another,  and  though  such  delivery  was 
often  made,  it  was  upon  the  principle  of 
comity.  .  .  .  [Itl  has  never  been  recog- 
nized as  among  those  obligations  of  one 
government  towards  another  which  rest  upon 
established  principles  of  international 
law. 

Id.  at  411. 

63.  See  1  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  II,  S  1,  p.  3. 
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64.  These  observations  were  made  by  this  writer  before 
the  Senate  and  House  Judiciary  Committee  hearings  on  their 
respective  proposed  bills.   See  Senate  Judiciary  Hearings  on 
S.  1639,  supra  note  3,  at  20-23  (testimony  of  M.  Cherif 
Bassiouni) ;  House  Judiciary  Hearings  on  H.R.  5227,  supra  note 
4,  at  101-102  (testimony  of  M.  Cherif  Bassiouni). 

65.  For  a  bibliography  of  international  criminal  law 
conventions,  see  Bassiouni,  International  Criminal  Code,  supra 
note  12,  at  xix-xxx. 

66.  See  1  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  I,  S3;  Bassiouni,  "The  Common  Charac- 
teristics of  Conventional  International  Criminal  Law,"  supra 
note  12  (compilation  and  analysis  of  international  criminal 
law  conventions  which  contain  provisions  imposing  the  duty  to 
prosecute  or  extradite).   See  also  Bassiovmi,  "General  Report 
on  the  Juridical  Status  of  the  Requesting  State  Denying  Extra- 
dition," Xlth  International  Congress  of  Comparative  Law, 
Caracas,  Venezuela  20  August-5  September  1982,  Proceedings  of 
Xlth  International  Congress  of  Comparative  Law  (in  print) 

(comparative  analysis  of  state  law  and  practice  regarding  duty 
to  prosecute  or  extradite) . 

67.  Senate  Judiciary  Report,  supra  note  14,  at  4;  House 
Judiciary  Report,  supra  note  22,  at  3-4. 

68.  The  specific  language  of  both  bills  is  as  follows: 

S  3191.  Extradition  in  general 

The  United  States  may  extradite  a 
person  to  a  foreign  state  pursuant  to  this 
chapter  only  if — 
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(a)  there  is  a  treaty  concerning 
extradition  between  the  United  States  smd 
the  foreign  state;  and 

(b)  the  foreign  state  requests  extra- 
dition within  the  terms  of  the  applicable 
treaty . 

S.  220,  supra  note  7,  S  3191;  S.  1940,  supra  note  5,  S  3191; 

S.  1639,  supra  note  1,  S  3191. 

S  3191.   General  statement  of  requirements 
for  extradition 

The  United  States  may  extradite  a 
person  to  a  foreign  state  in  accordance 
with  this  chapter  only  if — 

(1)  there  is  an  applicable  treaty 
concerning  extradition  between  the 
United  States  and  such  foreign  state; 

(2)  the  foreign  state  requests 
extradition  in  accordance  with  the 
terms  of  that  treaty;  and 

(3)  the  appropriate  court  issues  an 
order  under  this  chapter  that  such 
person  is  extraditable. 

H.R.  2643,  supra  note  8,  S  3191;  H.R.  6046,  supra  note  5, 

S  3191;  H.R.  5227,  supra  note  2,  S  3191. 

69.  See  Valentine  v.  U.S.  ex  rel.  Neidecker,  299  U.S.  5 
(1936);  Argento  v.  Horn,  241  F.2d  258,  259  (6th  Cir.),  cert. 
denied,  355  U.S.  818  (1957);  Ivancevic  v.  Artukovic,  211  F.2d 
565,  566  (9th  Cir.),  cert,  denied,  348  U.S.  818  (1954). 

70.  See  1  Moore,  Extradition,  supra  note  42,  at  33-35 
(1891)  (Arguelles  case);  6  M.  Whitemem,  Digest  of  Interna- 
tional Law  744-45  (1968)  CKoveleskie  case)  [hereinafter 
referred  as  Whiteman,  Digest] . 

71.  See  1  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  II,  S  3,  pp.  6-9  (review  of  U.S.  law 
and  practice  regarding  reciprocity  as  a  legal  basis  for  extra- 
dition in  the  absence  of  a  treaty) . 
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72.  S.  220,  supra  note  7,  S  3198(a)(4);  S.  1940,  supra 
note  5,  S  3198(a)(4);  S.  1639,  supra  note  1,  S  3198(a)(4).   In 
its  report  on  S.  1940,  the  Senate  Judiciary  Committee  noted 
that  this  expansion  should  not  be  interpreted  such  that  the 
chapter  would  also  regulate  alternative  methods  of  rendition 
through  Status  of  Forces  Agreements  and  deportation  proceed- 
ings.  See  Senate  Judiciary  Report  on  S.  1940,  supra  note  15, 
at  5-6 .  For  a  review  and  appraisal  of  these  alternative 
methods,  see  1  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  Chap.  II,  S  3,  pp.  9-13,  Chap.  IV,  S  1. 

73.  H.R.  2643,  supra  note  8,  S  3199(a)(2);  H.R.  6046, 
supra  note  5,  S  3199(a)(2);  H.R.  5227,  supra  note  2, 

S  3198(a)(2).   The  House  Judiciary  Report  specifically  noted 
that  the  term  "treaty"  is  defined  so  as  to  exclude  executive 
agreements.   See  House  Judiciary  Report  on  H.R.  6046,  supra 
note  23,  at  6.   The  Committee  also  stated  that  this  provision 
should  not  be  construed  such  that  the  "Act"  would  regulate 
rendition  under  Status  of  Forces  Agreements  or  deportation 
proceedings.   See  id.  at  8  n.  15. 

74.  See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  5,  wherein  it  is  noted  that  Section  3191  "refers  to  a 
treaty  •concerning  extradition*  rather  than  an  'extradition 
treaty'  because  an  obligation  to  extradite  a  particular  class 
of  offenders  is  sometimes  included  in  international  agreements 
other  than  extradition  treaties."  The  Report  then  refers  in  a 
footnote  to  the  saune  conventions  listed  infra  in  note  78. 
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75.  See  S.  1940  as  reported  by  the  Senate  Foreign  Rela- 
tions Committee  in  its  Report,  supra  note  20,  at  16  et  seq. ; 
S.  220,  supra  note  4,  S  3198(a)(4). 

76.  See  H.R.  5227,  supra  note  2,  §  3198(a)(2);  H.R. 
6046,  supra  note  5,  §  3199(a)(2)  as  reported  by  the  House 
Judiciary  Committee  in  its  report,  supra  note  23,  at  6;  H.R. 
2643,  supra  note  8,  S  3199(a)(2). 

77.  Senate  Judiciary  Report  on  S.  1940,  supra  note  15, 
at  5;  House  Judiciary  Report  on  H.R.  6046,  supra  note  23,  at 
6. 

78.  E.g. ,  Single  Convention  on  Narcotic  Drugs,  30  March 
1961,  520  U.N.T.S.  151,  18  U.S.T.  1407,  T.I.A.S.  No.  6298; 
Protocol  Amending  the  Single  Convention  on  Narcotic  Drugs,  25 
March  1972,  U.N.  Doc.  E/Conf.  63/9,  26  U.S.T.  1439,  T.I.A.S. 
No.  8118;  Convention  on  Psychotropic  Substances,  21  February 

1971,  U.N.  Doc.  E/Conf.  58/6,  U.S.T.  ,  T.I.A.S.  No. 

9725;  OAS  Convention  to  Prevent  and  Punish  the  Acts  of  Ter- 
rorism Taking  the  Form  of  Crimes  Against  Persons  and  Related 
Extortion  that  are  of  International  Significance,  2  February 
1971,  27  U.S.T.  3949,  T.I.A.S.  No.  8413;  Convention  on  the 
Prevention  and  Punishment  of  Crimes^  Against  Internationally 
Protected  Persons,  Including  Diplomatic  Agents,  14  December 
1973,  G.A.  Res.  A/3166  (XXVIII),  28  U.N.  GAOR  Supp.  (No.  30) 
146,  U.N.  Doc.  A/9030,  28  U.S.T.  1975,  T.I.A.S.  No.  8532; 
Tokyo  Convention  on  Offences  and  Certain  Other  Acts  Committed 
on  Board  Aircraft,  14  September  1963,  704  U.N.T.S.  219,  20 
U.S.T.  2941,  T.I.A.S.  No.  6768;  Hague  Convention  on  the  Sup- 
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pression  of  Unlawful  Seizure  of  Aircraft,  16  December  1970, 
860  U.N.T.S.  105,  22  U.S.T.  1641,  T.I.A.S.  No.  7192;  Montreal 
Convention  for  the  Suppression  of  Unlawful  Acts  Against  the 
Safety  of  Civil  Aviation,  25  September  1971,  24  U.S.T.  564, 
T.I.A.S.  No.  7570.   For  a  list  of  international  instrximents  on 
international  criminal  law  and  a  bibliography  of  international 
crimes,  see  Bassiouni,  International  Criminal  Code,  supra  note 
12,  at  xix-xxx. 

79.  See,  e.g.,  id.  at  19-22.   See  also  1  Bassiouni  & 
Nanda,  International  Criminal  Law,  supra  note  12,  at  1-158. 

80.  This  expansion  of  the  legal  basis  of  extradition  to 
include  multilateral  international  criminal  law  conventions 
containing  an  extradition  clause  was  suggested  by  this  writer 
before  Senate  and  House  hearings  on  proposed  versions  of  the 
"Act."   See  Senate  Judiciary  Hearings  on  S.  1639,  supra  note 
3,  at  21;  House  Judiciary  Hearings  on  H.R.  5227,  supra  note  4, 
at  98,  102.   In  written  statements  submitted  to  both  Commit- 
tees, specific  reference  was  made  to  those  treaties  listed 
supra  in  note  78. 

81.  For  a  critical  view  of  the  practice,  see  Bassiouni, 
"International  Procedures  for  the  Apprehension  and  Rendition 
of  Fugitive  Offenders,"  74  Proc.  Am.  Soc'y  Int'l  L.  273 
(1980). 

82.  S.  220,  S.  1940,  and  S.  1639  require  that  "the 
foreign  state  request  extradition  within  the  terms  of  the 
applicable  treaty."   S.  220,  supra  note  7,  §  3191(b);  S.  1940, 
supra  note  5,  S  3191(b);  S.  1639,  supra  note  1,  §  3191(b). 
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H.R.  2643,  H.R.  6046,  and  H.R.  5227  require  that  "[t]he  for- 
eign  state  request  extradition  in  accordance  with  the  terms  of 
[the  applicable]  treaty.  ^    .  ."  H.R.  2643,  supra  note  8, 
§  3191(2);  H.R.  6046,  supra  note  5,  S  3191(2);  H.R.  5227, 
supra  note  2,  S  3191(2).   The  House  Judiciary  Coinmittee  stated 
in  its  report  that  the  language  "in  accordance  with  the  terms 
of"  was  chosen  instead  of  "within  the  terms  of"  in  order  to 
"achieve  greater  clarity"  but  was  intended  to  have  the  same 
meaning  as  that  of  the  Senate  bill.   See  House  Judiciary 
Report  on  H.R.  6046,  supra  note  23,  at  6. 

83.  S.  220,  supra  note  7,  S  3191(a),  (b) ;  S.  1940,  supra 
note  5,  §  3191(a),  (b) ;  S.  1639,  supra  note  1,  S  3191(a) (b). 
The  House  version  states  that  "the  appropriate  court  [must] 
issue  an  order  under  this  chapter  that  such  person  is  extra- 
ditable."  H.R.  2643,  supra  note  8,  S  3191(3);  H.R.  6046, 
supra  note  5,  S  3191(3);  H.R.  5227,  supra  note  2,  S  3191(3). 

84.  Senate  Judiciary  Report  on  S.  1940,  supra  note  15, 
at  5.  The  provisions  of  S.  220,  S.  1940,  and  S.  1639  are 
identical  regarding  this  point.   See  S.  1639,  supra  note  1, 

S  3191(a),  (b) ,  S.  1940,  supra  note  5,  §  3191(a),  (b) ;  S.  220, 
supra  note  7,  S  3191(a),  (b) .      . 

85.  S-  220,  supra  note  7,  S  3191(b);  S.  1940,  supra  note 
5,  S  3191(b);  S.  1639,  supra  note  1,  S  3191(b);  H.R.  2643, 
supra  note  8,  S  3191(2);  H.R.  6046,  supra  note  5,  §  3191(2); 
H.R.  5227,  supra  note  2,  S  3191(2).  This  includes  the  sub- 
stantive requirements  discussed  below  and  the  documentation 
and  evidence  needed  to  be  presented  as  well  as  the  certifica- 
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tion  of  all  necessary  documents.   See  S.  220,  supra  note  7,  S 
3194(c);  S.  1940,  supra  note  5,  S  3194(c);  S.  1639,  supra  note 
1,  S  3194(c);  H.R.  2643,  supra  note  8,  S  3194(g);  H.R.  6046, 
supra  note  5,  S  3194(g);  H.R.  5227,  supra  note  2,  S  3194(g), 
discussed  at  notes  249-68  and  accompcuiying  text  infra. 

86.  See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  5;  House  Judiciary  Report  on  H.R.  6046,  supra  note  23, 
at  6. 

87.  The  provisions  states: 

If  the  Attorney  General  has  previously 
sought  an  order  that  a  person  is  extra- 
ditable under  this  chapter  with  respect  to 
a  specific  extradition  request  of  a  for- 
eign state  the  Attorney  General  may  not 
file  another  complaint  under  this  section 
based  upon  the  same  factual  allegations  as 
a  previous  complaint,  unless  the  Attorney 
General  shows  good  cause  for  filing 
euiother  complaint. 

H.R.  2643,  supra  note  8,  S  3192(a)(2);  H.R.  6046,  supra  note 

5,  S  3192(a)(2);  H.R.  5227,  supra  note  2,  §  3192(a)(2). 

88.  See  S.  220,  supra  note  7;  S.  1940,  supra  note  5;  S. 
1639,  supra  note  1. 

89.  See,  e.g.,  Galanis  v.  Pallanck,  568  F.2d  234  (2d 
Cir.  1977);  Sindona  v.  Grant,  619  F.2d  167  (2d  Cir.  1980). 

90.  6  Whiteman,  Digest,  supra  note  70,  at  1054. 

91.  Treaty  on  Extradition  Between  the  United  States  and 
Italy,  18  January  1973,  26  U.S.T.  493,  T.I.A.S.  No.  8052, 
(Article  VI(1) ) .   See  also  Convention  on  Extradition  Between 
the  United  States  and.  Sweden,  24  October  1961,  14  U.S.T.  1845, 
T.I.A.S.  No.  5496  (Article  V(l));  Convention  Relating  to 
Extradition  Between  the  United  States  and  Israel,  10  December 
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1962,  14  U.S.T.  1707,  T.I.A.S.  No.  5476  (Article  VI (1) ); 
Treaty  on  Extradition  Between  the  United  States  and  New  Zea- 
land, 12  January  1970,  22  U.S.T.  1,  T.I.A.S.  No.  7035  (Article 
VI  (1) ) ;  Treaty  on  Extradition  Between  the  United  States  and 
Spain,  29  May  1970,  22  U.S.T.  737,  T.I.A.S.  No.  7136  (Article 
V(l));  Treaty  on  Extradition  Between  the  United  States  and 
Argentina,  21  January  1972,  23  U.S.T.  3501,  T.I.A.S.  No.  7510 
(Article  7(a));  Treaty  on  Extradition  Between  the  United 
States  and  Paraguay,  24  May  1973,  25  U.S.T.  967,  T.I.A.S.  No. 
7838  (Article  5(1));  Treaty  on  Extradition  Between  the  United 
States  and  Denmark,  22  June  1972,  25  U.S.T.  1293,  T.I.A.S.  No. 
7864  (Article  7(1));  Treaty  on  Extradition  Between  the  United 
States  and  Australia,  14  May  1974,  27  U.S.T.  957,  T.I.A.S.  No. 
8234  (Article  VII (1)). 

92.  For  an  analysis  of  the  concept  of  "same  or  substan- 
tially the  Scime  offense,"  see  M.C.  Bassiouni,  International 
Extradition  and  World  Pviblic  Order  452-59  (1974)  ,  relied  upon 
on  this  issue  in  Sindona  v.  Grant,  619  F.2d  167,  177-78  (2d 
Cir.  1980).   See  also  2  Bassiouni,  U.S.  International  Extra- 
dition, supra  note  12,  at  Chap.  VIII,  S  4,  pp.  4-12. 

93.  See  House  Judiciary  Report  on  H.R.  6046,  supra  note 
23,  at  8.  The  provision  regarding  renewed  requests  is  the  same 
in  H.R.  5227,  H.R.  6046,  and  H.R.  2643.   See  H.R.  5227,  supra 
note  2,  S  3192(a)(2);  H.R.  6046,  supra  note  5,  S  3192(a)(2); 
H.R.  2643,  supra  note  8,  S  3192(a)(2). 

94.  See  H.R.  2643,  supra  note  8,  S  3192(a)(3);  H.R. 
6046,  supra  note  5,  S  3192(a) (3).  A  section  regarding  multi- 
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pie  requests  was  not  included  in  the  original  House  bill,  H.R. 
5227,  but  was  inserted  in  the  bill's  "mark  up"  and  thus  in- 
cluded in  H.R.  6046. 

95.  See  S.  220,  supra  note  7;  S.  1940,  supra  note  5;  S. 
1639,  supra  note  1. 

96.  H.R.  2643,  supra  note  8,  S  3192(a)(3);  H.R.  6046, 
supra  note  5,  §  3192(a)(3). 

97.  See  1  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  VI;  Feller,  "Jurisdiction  over  Of- 
fenses with  a  Foreign  Element,"  in  2  Bassiouni  &  Nanda,  Inter- 
national Criminal  Law,  supra  note  12 ,  at  5  et  seq. ;  Restate- 
ment of  Foreign  Relations  Law  of  the  United  States  (Revised) 

(Tentative  Draft  No.  2),  §§  401-404,  441-443  (1981);  Restate- 
ment of  the  Foreign  Relations  Law  of  the  United  States  (Re- 
vised) (Tentative  Draft  No.  3),  S§  401,  419-420,  431-433 
(1982) .  See  also  Henkin,  "Restatement  of  the  Foreign  Rela- 
tions Law  of  the  United  States  (Revised) :  Tentative  Draft  No. 
2,"  75  Am.  J.  Int'l  L.  987  (1981);  Henkin,  "Restatement  of  the 
Foreign  Relations  Law  of  the  United  States  (Revised) :  Tenta- 
tive Draft  No.  3,"  76  Am.  J.  Int'l  L.  653  (1982). 

98.  The  active  personality  (nationality)  theory  of 
jurisdiction  confers  jurisdiction  to  prosecute  upon  the 
alleged  offender's  state  of  nationality.   See  1  Bassiouni, 
U.S.  International  Extradition,  supra  note  12,  at  Chap.  VI, 
S  3. 
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99.  The  territorial  theory  confers  jurisdiction  to 
prosecute  upon  the  state  in  which  the  alleged  offense 
occurred.   See  1  id.  at  Chap.  VI,  §  2. 

100.  The  passive  personality  theory  confers  jurisdiction 
to  prosecute  upon  the  state  of  nationality  of  the  victim  of 
the  alleged  offense.   See  1  id.  at  Chap.  VI,  S  4. 

101.  See  1  id.  at  Chap.  IV. 

102.  E.T.S.  No.  24,  Article  2  (1957). 

103.  The  Senate  version  states  that  "[t]he  Attorney 
General  may  file  a  complaint  charging  that  a  person  is  extra- 
ditable." S.  220,  supra  note  7,  S  3192(a);  S.  1940,  supra 
note  5,  S  3192(a);  S.  1639,  supra  note  1,  S  3192(a).   The 
House  version  provides  that  "[tlhe  United  States  District 
Court  for  the  district  in  which  the  person  sought  to  be 
extradited  is  found  may  issue  an  order  in  accordance  with  this 
chapter  that  such  person  is  extraditable,  upon  a  complaint 
filed  by  the  Attorney  General."  H.R.  2643,  supra  note  8, 

S  3192(a)(1);  H.R.  6046,  supra  note  5,  S  3192(a)(1);  H.R. 
5227,  supra  note  2,  S  3192(a)(1). 

104.  Present  federal  law  does  not  specify  who  can  file  a 
complaint  on  behalf  of  the  requesting  state.   This  has  forced 
the  courts  to  determine  who  is  "authorized"  to  represent  the 
requesting  state  on  a  case-by-case  basis.   See,  e.g.,  U.S.  ex 
rel.  Capputo  v.  Kelley,  92  F.2d  603  (2d  Cir.  1937),  cert. 
denied,  303  U.S.  635  (1938)  (consular  representatives) . 

105.  See  2  Bassiotini,  U.S.  International  Extradition, 
supra  note  17,  at  Chap.  IX,  S  !»  p.  3. 
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106.  The  Senate  and  House  Judiciary  Committee  Reports 
also  noted  that  in  recent  years  it  has  become  common  practice 
for  the  Attorney  General  to  represent  the  requesting  state, 
either  because  this  is  called  for  in  the  applicable  extradi- 
tion treaty  or  because  it  is  required  in  treaties  regarding 
mutual  assistance  in  legal  matters.   See  Senate  Judiciary 
Report  on  S.  1940,  supra  note  15,  at  6;  House  Judiciary  Report 
on  H.R.  6046,  supra  note  23,  at  7. 

107.  The  Senate  bill  provides  that 

[t]he  Attorney  General  shall  file  the 
complaint  in  the  United  States  district 
court — 

(1)  for  the  district  in  which  the 
person  may  be  found;  or 

(2)  for  the  District  of  Columbia,  if 
the  Attorney  General  does  not  know  where 
the  person  may  be  found. 

S.  220,  supra  note  7,  §  3192(a)(1),  S  3192(a)(2);  S.  1940, 

supra  note  5,  §  3192(a)(1),  S  3192(a)(2);  S.  1639,  supra  note 

1,  S  3192(a) (1),  §  3192(a) (2). 

The  House  bill  states  that 

[t]he  United  States  district  coxirt 
for  the  district  in  which  the  person 
sought  to  be  extradited  is  found  may  issue 
an  order  in  accordance  with  this  chapter 
that  such  person  is  extraditable.  .  .  . 

The  Attorney  General  may  file  a 
complaint  under  this  chapter  in  the  United 
States  District  Court  for  the  District  of 
Coliombia  if  the  Attorney  General  does  not 
know  where  the  person  sought  may  be  found. 

H.R.  2643,  supra  note  8,  S  3192(a)(1),  S  3192(c);  H.R.  6046, 

supra  note  5,  S  3192(a)(1),  S  3192(c);  H.R.  5227,  supra  note 

2,  S  3192(c). 

S.  220,  S.  1940,  and  S.  1639  define  "court"  as 
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(A)  a  United  States  district  court 
established  pursuant  to  section  132  of 
title  28,  United  States  Code,  the  District 
Court  of  Guam,  the  District  Court  of  the 
Virgin  Islands,  or  the  District  Court  of 
the  Northern  Mariana  Islands;  or 

(B)  a  United  States  magistrate 
authorized  to  conduct  an  extradition 
proceeding.  .  .  . 

S.  220,  supra  note  7,  §§  3198(a)(1)(A),  2198(a)(1)(B);  S. 

1940,  supra  note  5,  §§  3198(a)(1)(A),  3198(a)(1)(B);  S.  1639, 

supra  note  1,  §§  3198(a)(1)(A),  3198(a)(1)(B). 

H.R.  6046,, H.R.  2643,  and  H.R.  5227  provide  that 

the  term  "united  States  district  court" 
includes  the  District  Court  of  Guam,  the 
District  Court  of  the  Virgin  Islands,  and 
the  District  Court  of  the  Northern  Mariana 
Islands,  cind  Guam,  the  Virgin  Islands,  and 
the  Northern  Mariana  Islands  are,  respec- 
tively, the  districts  for  such  district 
courts . 

H.R.  2643,  supra  note  8,  S  3199(a)(4);  H.R.  6046,  supra  note 

5,  S  3199(a)(4);  H.R.  5227,  supra  note  2,  §  3198(a)(4). 

108.  Under  existing  legislation,  state  judges  are 
authorized  to  hear  extradition  cases.   See  18  U.S.C.  S  3184 
(1976)  . 

109.  See  supra  note  107. 

110.  H.R.  2643,  supra  note  8,  S  3192(c);  H.R.  6046, 
supra  note  5,  S  3192(c);  H.R.  5227,  supra  note  2,  S  3192(c). 

111.  H.R.  2643,  supra  note  8,  §  3192(d);  H.R.  6046, 
supra  note  5,  S  3192(d);  H.R.  5227,  supra  note  2,  §  3192(d). 

112.  S.  220,  supra  note  7,  S  3192(c);  S.  1940,  supra 
note  5,  S  3192(c);  S.  1639,  supra  note  1,  S  3192(c). 

113.  With  respect  to  this  subsection,  which  is  the  same 
in  S.  220,  S.  1940,  and  S.  1639,  the  Senate  Judiciary  Commit- 
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tee  preferred  to  give  an  explanation  of  the  term  "found,"  by 
stating: 

The  word  "found"  is  intended  to  have  its 
usual,  non-technical  meaning  and  permits 
extradition  proceedings  to  be  initiated  in 
any  district  in  which  the  fugitive  can  be 
physically  apprehended,  without  regard  to 
the  manner  in  which  the  fugitive  entered 
the  district. 

Senate  Judiciary  Report  on  S.  1940,  supra  note  14,  at  7. 

114.   This  view  is  supported  by  a  statement  in  the  House 

Judiciary  Report  regarding  the  House  bills '  provision  on 

arrest,  which  requires  that  the  relator  be  brought  before  the 

"nearest  available  United  States  district  court."   H.R.  2643, 

supra  note  8,  §  3192(d)(1);  H.R.  6046,  supra  note  5, 

S  3192(d)(1);  H.R.  5227,  supra  note  2,  §  3192(d)(1).  The  House 

Judiciary  Report  notes  that  this  provision: 

permits  the  government  to  take  the  de- 
tained person  before  a  district  court  in  a 
district  other  than  the  one  in  which  the 
person  is  found  if  a  court  in  another 
location  is  closer.   This  authority  is 
granted  for  the  convenience  of  the  govern- 
ment and  the  person  sought.   It  should  not 
be  read  as  authority  for  the  government  to 
choose  the  court  in  which  to  proceed  based 
on  factors  other  than  convenience. 

House  Judiciary  Report  on  H.R.  6046,  supra  note  23,  at  10. 

The  Senate  Judiciary  Report,  similarly,  notes  with  regard 
to  the  requirement  that  the  relator  be  brought  before  the 
"nearest  available  court,"  S.  220,  supra  note  7,  S  3192(c),  S. 
1940,  supra  note  5,  S  3192(c),  S.  1639,  supra  note  1, 
S  3192(c),  that  "[t]here  is  no  requirement  that  the  extradi- 
tion hearing  take  place  in  the  State  in  which  the  fugitive  is 
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found.  ..."  Senate  Judiciary  Report  on  S.  1940,  supra  note 

15,  at  8. 

115.  Both  congressional  versions  of  the  "Act"  require 
that  the  relator  be  brought  before  the  district  court  "without 
unnecessary  delay."  See  S.  220,  supra  note  7,  S  3192(c);  S. 
1940,  supra  note  5,  S  3192(c);  S.  1639,  supra  note  1, 

S  3192(c);  a.R.  2643,  supra  note  8,  S  3192(d)(1);  H.R.  6046, 
supra  note  5,  S  3192(d)(1);  H.R.  5227,  supra  note  2, 
S  3192 (d) .   This  aspect  of  the  extradition  hearing  is  given 
more  detailed  consideration  at  notes  145-48  and  accompanying 

text  infra. 

116.  The  House  Judiciary  Committee  specifically  stated, 
however,  that  the  provision  should  not  be  used  by  the  Govern- 
ment to  engage  in  forum  shopping.  See  House  Judiciary  Report 
on  H.R.  6046,  supra  note  23,  at  10,  quoted  at  note  114  supra. 

117.  H.R.  2643,  supra  note  8,  S  3199(f);  H.R.  6046, 
supra  note  5,  S  3199(f);  H.R.  5227,  supra  note  2,  S  3198(f). 
See  note  423  and  accompanying  text  infra. 

118.  See  Fed.  R.  Civ.  P.  23.1  (secondary  action  by 
shareholders);  id.  27(a)  (depositions  to  perpetuate  testi- 
mony) ;  id.  65  (injunctions) ;  id.  66  (receivers) .   See  gen- 
erally 2A  J.  Moore,  W.  Taggart  &  J.  Wicker,  Moore's  Federal 
Practice  1  11.03  (3d  ed.  1982)  [hereinafter  referred  to  as 
Moore's  Federal  Practice] . 

119.  See  Fed.  R.  Crim.  P.  7  (information  as  vasis  for 
prosecution) ;  id.  3  (complaint  as  basis  for  arrest) .   See 
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generally  8  Moore's  Federal  Practice,  supra  note  118,  at 
Chaps .3,7. 

120.  See  The  Head  Money  Cases,  112  U.S.  580,  598-99 
(1884);  Grin  v.  Shine,  187  U.S.  181,  191  (1902);  Charlton  v. 
Kelly,  229  U.S.  447,  465  (1912). 

121.  See  S.  220,  supra  note  7,  S  3192(b);  S.  1940,  supra 
note  5,  S  3192(b);  S.  1639,  supra  note  1,  S  3192(b);  H.R. 
2643,  supra  note  8,  S  3192(b);  H.R.  6046,  supra  note  5, 

S  3192(b);  H.R.  5227,  supra  note  2,  §  3192(b). 

122.  See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  7-8;  House  Judiciary  Report  on  H.R.  6046,  supra  note 
23,  at  9-10. 

123.  S.  220,  supra  note  7,  S  3192(b)(1);  S.  1940,  supra 
note  5,  5  3192(b)(1);  S.  1639,  supra  note  1,  S  3192(b)(1); 
H.R.  2643,  supra  note  8,  S  3192(b)(2),  (b)(4)(A);  H.R-  6046, 
supra  note  5,  S  3192(b)(2),  (b)(4)(A);  H.R.  5227,  supra  note 
2,  S  3192(b) (2),  (b) (4) (A).  The  House  bill  further  provides 
that  the  complaint  shall  also  "contain  any  matter  not  other- 
wise required  by  this  chapter  but  required  by  the  applicable 
treaty  concerning  extradition."  H.R.  2643,  supra  8, 

S  3192(b)(3);  H.R.  6046,  supra  note  5,  S  3192(b)(3);  H.R. 
5227,  supra  note  2,   S  3192(b)(3). 

124.  H.R.  2643,  supra  note  8,  §  3192(b)(4)(B);  H.R. 
6046,  supra  note  5,  S  3192(b)(4)(B);  H.R.  5227,  supra  note  2, 
S  3192(b)  (4)(B). 

125.  Section  3192(b)(2)  of  the  Senate  bill  states  that  a 
complaint  for  a  provisional  arrest 
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shall  contain — 

(i)  information  -sufficient  to  iden- 
tify the  person  sought; 

(ii)  a  statement  of  the  essential 
facts  constituting  the  offense  that  the 
person  is  believed  to  have  committed,  or  a 
statement  that  an  arrest  warrant  for  the 
person  is  outstanding  in  the  foreign 
state;  and 

(iii)  a  description  of  the  circian- 
stances  that  justify  the  person's  arrest; 
or 

(B)  shall  contain  such  other  infor- 
mation as  is  required  by  the  applicable 
treaty;  and  shall  be  supplemented  before 
the  extradition  hearing  by  the  materials 
specified  in  paragraph  (1) . 

S.  220,  supra  note  7,  S  3192(b)(2);  S.  1940,  supra  note  5, 

S  3192(b)(2);  S.  1639,  supra  note  1,  §  3192(b)(2). 

126.  S.  220,  supra  note  7,  §  3192(b)(2);  S.  1940,  supra 
note  5,  S  3192(b)(2);  S.  1639,  supra" note  1,  §  3192(b)(2). 
The  Senate  versions  also  differ  from  those  of  the  House  in 
that  the  Senate  bills  do  not  provide  that  the  appropriate 
documents  from  the  requesting  state  may  prove  the  relator's 
conviction,  rather  than  his  indictment  or  other  form  of 
accusation,  of  the  offenses  for  which  his  extradition  is 
requested.   It  is  assumed  that  this  is  a  mere  technical  over- 
sight of  drafting  which  does  not  imply  that  an  extradition 
request  cannot  be  based  upon  the  relator's  conviction  of  the 
offenses  in  question  in  the  requesting  state. 

127.  See  supra  note  118. 

128.  See  supra  irote  119. 

129.  See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  7-8;  House  Judiciary  Report  on  H.R.  6046,  supra  note 
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23,  at  9-10.   See  generally  2  Bassiouni,  U.S.  International 
Extradition,  supra  note  12,  at  Chap.  IX,  S  2,  pp.  4-5. 

130.  See  S.  220,  supra  note  7,  S  3194(d);  S.  1940,  supra 
note  5,  S  3194(d);  S.  1639,  supra  note  1,  §  3194(d);  H.R. 
2643,  supra  note  8,  S  3194(d)(1);  H.R.  6046,  supra  note  5, 

S  3194(d)(1);  H.R.  5227,  supra  note  2,  S  3194(d)(1). 

131.  See  Fed.  R.  Civ.  P.  41(b)  (dismissal  of  complaint 
with  prejudice);  Fed.  R.  Crim.  P.  7(c),  12  (dismissal  of 
indictment  or  information  for  error  or  omission  which  misled 
defendant  to  his  prejudice) .   Neither  the  Senate  nor  the  House 
Judiciary  Report  addresses  this  issue. 

132.  See  supra  notes  118,  131. 

133.  See  supra  notes  119,  131. 

134.  See  H.R.  2643,  supra  note  8,  §  3192(a)(2),  H.R. 
6046,  supra  note  5,  S  3192(a)(2),  H.R.  5227,  supra  note  2, 

S  31982(d) (2),  discussed  at  notes  88-93  and  accompanying  text 
supra. 

135.  See  generally  2  Bassiouni,  U.S.  Int'l  Extradition, 
supra  note  12,  at  Chap.  IX,  S  2. 

136.  S.  220,  S.  1940,  and  S.  1639  contain  the  following 

provision  on  these  aspects: 

(c)  ARREST  OR  SUMMONS. — Upon  receipt 
of  a  complaint,  the  court  shall  issue  a 
warrant  for  the  arrest  of  the  person 
sought,  or,  if  the  Attorney  General  so 
requests,  a  summons  to  the  person  to 
appear  at  an  extradition  hearing.   The 
warrant  or  summons  shall  be  executed  in 
the  manner  prescribed  by  rule  4 (d)  of  the 
Federal  Rules  of  Criminal  Procedure.   A 
person  arrested  pursuant  to  this  section 
shall  be  taken  without  unnecessary  delay 
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before  the  nearest  available  court  for  an 
extradition  heeuring. 

S.  220,  supra  note  7,  S  3192(c);  S.  1940,  supra  note  5, 

S  3192(c);  S.  1639,  supra  note  1,  S  3192(c). 

The  comparable  sections  of  H.R.  2643,  H.R.  6046,  and  H.R. 

5227  state  the  following: 

Upon  the  filing  of  a  complaint  under  this 
section,  the  court  shall  issue  a  warrant 
for  the  arrest  of  the  person  sought,  or, 
if  the  Attorney  General  so  requests,  a 
summons  to  such  person  to  appear  at  an 
extradition  hearing  under  this  chapter. 
The  warrant  or  summons  shall  be  executed 
and  returned  in  the  manner  prescribed  for 
the  execution  and  return  of  a  warrauit  or 
summons,  as  the  case  may  be,  under  the 
Federal  Rules  of  Criminal  Procedure.  A 
person  arrested  under  this  section  shall 
be  taken  without  unnecessary  delay  before 
the  nearest  available  United  States  dis- 
trict court  for  further  proceedings  under 
this  chapter. 

H.R.  2643,  supra  note  8,  S  3192(d)(1);  H.R.  6046,  supra  note 

5,  S  3192(d)(1);  H.R.  5227,  supra  note  2,    S  3192(d). 

137.  Current  legislation  provides  only  for  the  issuance 
of  an  arrest  warrant.   See  18  U.S.C.  S  3184  (1976). 

138.  Such  discretion  can  be  inferred  from  the  language 
of  both  versions  of  the  "Act,"  which  provide  for  the  issuance 
of  a  summons  "if  the  Attorney  General  so  requests."  S.  220, 
supra  note  7,-  S  3192(c);  S.  1940,  supra  note  5,  S  3192(c);  S. 
1639,  supra  note  1,  S  3192(c) y  H.R.  2643,  supra  note  8, 

S  3192(d)(1);  H.R.  6046,  supra  note  5,  S  3192(d)(1);  H.R. 
5227,  supra  note  2,   S  3192(d). 

139.  18  a.S.C.  S  3184  (1976).  See  2  Bassiouni,  U.S. 
International  Extradition,  supra  note  12,  at  Chap.  IX,  S  2, 
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pp.  28-37.   See  also,  e.g. ,  Extradition  Treaty,  U.S. -Canada, 
entered  into  force,  27  March,  1976,  27  U.S.T.  983,  T.I.A.S. 
No.  8237,  Article  11.   Both  the  Senate  and  House  Judiciary 
Reports  noted  that  the  provision  is  a  codification  of  existing 
practice.   See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  7-8;  House  Judiciary  Report  on  H.R.  6046,  supra  note 
23,  at  9-10. 

140.  See  supra  note  136. 

141.  See  S.  220,  supra  note  7,  S  3192(d)(2);  S.  1940, 
supra  note  5,  S  3192(d)(2);  S.  1639,  supra  note  1, 

S  3192(d)(2);  H.R.  2643,  supra  note  8,  S  3192(c);  H.R.  6046, 
supra  note  5,  S  3192(c);  H.R.  5227,  supra  note  2,  S  3192(c). 

142.  See  Caltagirone  v.  Grant,  629  F.2d  739  (2d  Cir. 
1980). 

143.  Rule  4  states: 

ARREST  WARRANT  OR  SUMMONS  UPON  COMPLAINT 

(a)  Issuance.   If  it  appears  from  the 
complaint,  or  from  an  affidavit  or  affi- 
davits filed  with  the  complaint,  that 
there  is  probable  cause  to  believe  that  an 
offense  has  been  committed  and  that  the 
defendant  has  committed  it,  a  warrant  for 
the  currest  of  the  defendant  shall  issue  to 
any  office  authorized  by  law  to  execute 
it.  Upon  the  request  of  the  attorney  for 
the  govenunent  a  summons  instead  of  a 
warrant  shall  issue.  More  than  one  war- 
rant or  summons  may  issue  on  the  same 
complaint.   If  a  defendant  fails  to  appear 
in  response  to  the  summons,  a  warrant 
shall  issue. 

(b)  Probable  cause.  The  finding  of 
probable  cause  may  be  based  upon  hearsay 
evidence  in  whole  or  in  part. 

(c>  Form. 

(1)  Warrant.   The  warrant  shall  be 
signed  by  the  magistrate  and  shall  contain 
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the  name  of  the  defendant  or,  if  his  name 
is  unknown,  any  name  or  description  by 
which  he  can  be  identified  with  reasonable 
certainty.   It  shall  describe  the  offense 
charged  in  the  complaint.   It  shall  com- 
mand that  the  defendant  be  arrested  and 
brought  before  the  nearest  available 
magistrate. 

(2)  Summons.   The  summons  shall  be  in 
the  same  form  as  the  warrant  except  that 
it  shall  summon  the  defendant  to  appear 
before  a  magistrate  at  a  stated  time  and 
place. 

(d)  Execution  or  service;  and  return. 

(1)  By  whom.   The  warrant  shall  be 
executed  by  a  marshal  or  by  some  other 
officer  authorized  by  law.   The  suiranons 
may  be  served  by  any  person  authorized  to 
serve  a  summons  in  a  civil  action. 

(2)  Territorial  limits.   The  warrant 
may  be  executed  or  the  summons  may  be 
served  at  any  place  within  the  jurisdic- 
tion of  the  United  States. 

(3)  Manner.   The  warrant  shall  be 
executed  by  the  arrest  of  the  defendant. 
The  officer  need  not  have  the  warrant  in 
his  possession  at  the  time  of  the  arrest, 
but  upon  request  he  shall  show  the  warrant 
to  the  defendant  as  soon  as  possible.   If 
the  officer  does  not  have  the  warrant  in 
his  possession  at  the  time  of  the  arrest, 
he  shall  then  inform  the  defendant  of  the 
offense  charged  and  of  the  fact  that  a 
warrant  has  been  issued.   The  summons 
shall  be  served  upon  a  defendant  by  de- 
livering a  copy  to  him  personally,  or  by 
leaving  it  at  his  dwelling  house  or  usual 
place  of  abode  with  some  person  of  suit- 
eible  age  and  discretion  then  residing 
therein  and  by  mailing  a  copy  of  the 
sximmons  to  the  defendant's  last  known 
address . 

(4)  Return.   The  officer  executing  a 
warrant  shall  make  return  thereof  to  the 
magistrate  or  other  officer  before  whom 
the  defendant  is  brought  pursuant  to  Rule 
5.   At  the  request  of  the  attorney  for  the 
government  any  unexecuted  warrant  shall  be 
returned  to  the  magistrate  by  whom  it  was 
issued  amd  shall  be  cancelled  by  him.   On 
or  before  the  return  day  the  person  to 
whom  a  svimmons  was  delivered  for  service 
shall  make  return  thereof  to  the  magis- 
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trate  before  whom  the  summons  is  return- 
able.  At  the  request  of  the  attorney  for 
the  government  made  at  any  time  while  the 
complaint  is  pending,  a  warrant  returned 
unexecuted  and  not  cancelled  or  a  summons 
returned  unserved  or  a  duplicate  thereof 
may  be  delivered  by  the  magistrate  to  the 
marshal  or  other  authorized  person  for 
execution  or  service. 

Fed.  R.  Crim.  Pro.  4. 

144.  The  House  Judiciary  Committee  justified  this  lack 
of  specificity  on  the  grounds  that  future  amendments  to  the 
Rules  might  change  the  numerical  designation  of  the  rule 
regarding  arrests.   The  Committee  noted,  however,  that  Rule 
4(d)  is  currently  applicable  to  this  subsection.   See  House 
Judiciary  Report  on  H.R.  6046,  supra  note  23,  at  10. 

145.  S.  220,  supra  note  7,  §  3192(c)?  S.  1940,  supra 
note  5,  S  3192(c);  S.  1639,  supra  note  1,  §  3192(c);  H.R. 
2643,  supra  note  8,  S  3192(d)(1);  H.R.  6046,  supra  note  5, 
S  3192(d)(1);  H.R.  5227,  supra  note  2,  S  3192(d). 

146.  See  supra  note  113  and  accompanying  text. 

147.  Rule  5  states: 

INITIAL  APPEARANCE  BEFORE  THE  MAGISTRATE 
(a)  In  General.  An  officer  making  an 
arrest  under  a  warrant  issued  upon  a 
complaint  or  any  person  making  an  arrest 
without  a  warrant  shall  take  the  arrested 
person  without  unnecessary  delay  before 
the  nearest  available  federal  magistrate 
or,  in  the  event  that  a  federal  magistrate 
is  not  reasonably  available,  before  a 
•'   state  or  local  judicial  officer  authorized 
by  18  U.S.C.  S  3041.   If  a  person  arrested 
without  a  warrant  is  brought  before  a 
magistrate,  a  complaint  shall  be  filed 
forthwith  which  shall  comply  with  the 
requirements  of  Rule  4 (a)  with  respect  to 
the  showing  of  probable  cause.  When  a 
person,  arrested  with  or  without  a  warrant 
or  given  a  summons,  appears  initially 
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before  the  magistrate,  the  magistrate 
shall  proceed  in  accordance  with  the 
applicable  subdivisions  of  this  rule. 

(b)  Minor  Offenses.   If  the  charge 
against  the  defendant  is  a  minor  offense 
triable  by  a  United  States  magistrate 
iinder  18  O.S.C.  S  3401,  the  United  States 
magistrate  shall  proceed  in  accordance 
with  the  Rules  of  Procedure  for  the  Trial 
of  Minor  Offenses  Before  United  States 
Magistrates. 

(c)  Offenses  Not  Triable  by  the 
United  States  Magistrate.   If  the  charge 
against  the  defendant  is  not  triable  by 
the  United  States  magistrate,  the  defend- 
ant shall  not  be  called  upon  to  plead. 
The  magistrate  shall  inform  the  defendant 
of  the  complaint  against  him  and  of  euiy 
affidavit  filed  therewith,  of  his  right  to 
retain  counsel,  of  his  right  to  request 
the  assignment  of  counsel  if  he  is  unaible 
to  obtain  counsel,  and  of  the  general 
circumstances  under  which  he  may  secure 
pretrial  release.   He  shall  inform  the 
defendant  that  he  is  not  required  to  make 
a  statement  and  that  any  statement  made  by 
him  may  be  used  against  him.   The  magis- 
trate shall  also  inform  the  defendant  of 
his  right  to  a  preliminary  examination. 

He  shall  allow  the  defendant  reasonable 
time  and  opportunity  to  consult  counsel 
and  shall  admit  the  defendant  to  bail  as 
provided  by  statute  or  in  these  rules. 
A  defendant  is  entitled  to  a  pre- 
liminary examination,  unless  waived,  when 
charged  with  amy  offense,  other  thcui  a 
petty  offense,  which  is  to  be  tried  by  a 
judge  of  the  district  court.   If  the 
defendant  waives  preliminary  examination, 
the  magistrate  shall  forthwith  hold  him  to 
answer  in  the  district  court.  If  the 
defendant  does  not  waive  the  preliminary 
examination,  the  magistrate  shall  schedule 
a  preliminary  examination.   Such  examina- 
tion shall  be  held  within  a  reasonable 
time  but  in  any  event  not  later  than  10 
days  following  the  initial  appearance  if 
the  defendant  is  in  custody  and  no  later 
than  20  days  if  he  is  not  in  custody, 
provided,  however,  that  the  preliminary 
examination  shall  not  be  held  if  the 
defendant  is  indicted  or  if  em  information 
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against  the  defendant  is  filed  in  district 
court  before  the  date  set  for  the  pre- 
liminary examination.  With  the  consent  of 
the  defendant  and  upon  a  showing  of  good 
cause,  taking  into  account  the  public 
interest  in  the  prompt  disposition  of 
criminal  cases,  time  limits  specified  in 
this  siibdivision  may  be  extended  one  or 
more  times  by  a  federal  magistrate.   In 
the  absence  of  such  consent  by  the  de- 
fendant, time  limits  may  be  extended  by  a 
judge  of  the  United  States  only  upon  a 
showing  that  extraordinary  circiomstances 
exist  and  that  delay  is  indispensable  to 
the  interests  of  justice. 

Fed.  R.  Crim.  Pro.  5.   In  addition.  Rule  5.1  provides; 

PRELIMINARY  EXAMINATION 

(a)  ProbedDle  Cause  of  Finding.   If 
from  the  evidence  it  appears  that  there  is 
probaible  cause  to  believe  that  am  offense 
has  been  committed  emd  that  the  defendant 
committed  it,  the  federal  magistrate  shall 
forthwith  hold  him  to  auiswer  in  district 
court.   The  finding  of  probable  cause  may 
be  based  upon  hearsay  evidence  in  whole  or 
in  part.   The  defendant  may  cross-examine 
witnesses  against  him  and  may  introduce 
evidence  in  his  own  behalf.   Objections  to 
evidence  on  the  ground  that  it  was  ac- 
quired by  unlawful  meems  are  not  properly 
made  at  the  preliminary  examination. 
Motions  to  suppress  must  be  made  to  the 
trial  court  as  provided  in  Rule  12. 

(b)  Discharge  of  Defendant.   If  from 
the  evidence  it  appears  that  there  is  no 
probeible  cause  to  believe  that  an  offense 
has  been  committed  or  that  the  defendsuit 
committed  it,  the  federal  magistrate  shall 
dismiss  the  complaint  euid  discheurge  the 
defendant.   The  discharge  of  the  defendcuit 
shall  not  preclude  the  government  from 
instituting  a  subsequent  prosecution  for 
the  Seune  offense. 

(c)  Records.  After  concluding  the 
proceeding  the  federal  magistrate  shall 
transmit  forthwith  to  the  clerk  of  the 
district  court  all  papers  in  the  pro- 
ceeding. The  magistrate  shall  promptly 
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make  or  cause  to  be  made  a  record  or 
summary  of  such  proceeding. 

(1)  On  timely  application  to  a 
federal  magistrate,  the  attorney  for  a 
defendant  in  a  criminal  case  may  be  given 
the  opportunity  to  have  the  recording  of 
the  hearing  on  preliminary  examination 
made  available  for  his  information  in 
connection  with  any  further  hearing  or  in 
connection  with  his  preparation  for  trial. 
The  court  may,  by  local  rule,  appoint  the 
place  for  an  define  the  conditions  under 
which  such  opportunity  may  be  afforded 
counsel. 

(2)  On  application  of  a  defendant 
addressed  to  the  court  or  any  judge 
thereof,  an  order  may  issue  that  the 
federal  magistrate  make  available  a  copy 
of  the  transcript,  or  of  a  portion 
thereof,  to  defense  counsel.   Such  order 
shall  provide  for  prepayment  of  costs  of 
such  transcript  by  the  defendant  unless 
the  defendant  makes  a  sufficient  affidavit 
that  he  is  unable  to  pay  or  to  give  secur- 
ity therefor,  in  which  case  the  expense 
shall  be  paid  by  the  Director  of  the 
Administrative  Office  of  the  United  States 
Courts  from  available  appropriated  funds. 
Counsel  for  the  government  may  move  also 
that  a  copy  of  the  transcript,  in  whole  or 
in  part,  be  made  available  to  it,  for  good 
cause  shown,  and  an  order  may  be  entered 
granting  such  motion  in  whole  or  in  part, 
on  appropriate  terms,  except  that  the 
government  need  not  prepay  costs  nor 
furnish  security  therefor. 

Fed.  R.  Crim.  Pro.  5.1.   The  analogy  to  Rule  5  was  specifi- 
cally recognized  by  the  Senate  emd  House  Judiciary  Committees. 
See  Senate  Judiciary  Report  on  S.  1940,  supra  note  15,  at  8; 
House  Judiciary  Report  on  H-R.  6046,  supra  note  23,  at  16. 

148.   See  McNabb  v.  United  States,  318  U.S.  332  (1943); 
Mallory  v.  United  States,  354  U.S.  449  (1954);  Fed.  R.  Crim. 
P.  5.   Title  II  of  the  Omnibus  Crime  Control  Act  and  Safe 
Streets  Act  of  1968,  18  U.S.C.  §  3501  (1976),  purports  to 
repeal  the  McNabb-Mal lory  rule;  in  light  of  Miranda  v. 
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Arizona,  384  U.S.  .436  (1966) ,  however,  the  constitutional 
effect  of  this  repeal  is  questionable. 

The  Senate  Judiciary  Report  noted  that  this  stobsection 
"is  not  intended  to  require  the  dismissal  of  the  extradition 
proceedings  solely  on  the  ground  that  the  fugitive  arrested 
for  extradition  was  taken  without  unnecessary  delay  before  a 
judge  or  magistrate  later  determined  not  to  be  the  'nearest' 
one."  Senate  Judiciary  Report  on  S.  1940,  supra  note  15,  at 
8. 

149.  Probable  cause  for  arrest  in  an  extradition  pro- 
ceeding is  required  according  to  the  statement  in  Collins  v. 
Loisel,  259  U.S.  309  (1925) ,  that  the  magistrate  is  to  deter- 
mine whether  or  not  there  is  "competent  legal  evidence  which, 
according  to  the  law  of  [the  state  wherein  the  relator  is 
found] ,  would  justify  his  apprehension  and  commitment  for 
trial  if  the  crime  had  been  committed  in  that  state."   Id.  at 
315  (emphasis  added) . 

150.  Caltagirone  v.  Grant,  629  F.2d  739,  742  (2d  Cir. 
1980).   See  Valencia  v.  Limbs,  655  F.2d  195,  196  (9th  Cir. 
1981);  Hu  Yau-Leung  v.  Soscia,  649  F.2d  914,  915  (2d  Cir. 
1981);  Antines  v.  Vance,  640  F.2d  3,  4  (4th  Cir.  1981);  Greci 
V.  Birkeness,  527  F.2d  956  (1st  Cir.  1976). 

151.  S.  220,  supra  note  7,  S  3192(b)(1);  S.  1940,  supra 
note  5,  S  3192(fa)(l);  S.  1639,  supra  note  1,  §  3192(b)(1); 
H.R.  2643,  supra  note  8,  S  3192(b)(2),  (b)(4)(B);  H.R.  6046, 
supra  note  5,  S   3192(b)(2),  (b)(4)(A);  H.R.  5227,  supra  note 
2,  S  3192(b)(2),  (b)  (4)  (A). 


30-993  0—84 21 


318 


152.  United  States  v.  Jc^nson,  323  U.S.  273,  276  (1944); 
Blanchette  v.  Connecticut  General  Ins.  Corp.,  419  U.S.  102, 
134  (1974). 

153.  In  full,  U.S.  Const.,  Amend.  IV  provides: 

The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated,  and  no 
Warrants  shall  issue,  but  upon  probable 
cause,  supported  by  Oath  or  affirmation, 
and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to 
be  seized. 

154.  See  28  U.S.C.  S  1782(a)  (1976)  ("A  person  may  not 
be  compelled  to  give  his  testimony  or  statement  or  to  produce 
a  document  or  other  thing  in  violation  of  any  legally  applica- 
ble privilege."). 

155.  Gerstein  V.  Pugh,  420  U.S.  103,  111-12  (1975), 
quoting  from.  Beck  v.  Ohio,  379  U.S.  89,  91  (1964). 

156.  Spinelli  v.  United  States,  393  U.S.  410,  418 
(1969). 

157.  Id.  at  413  n.  3;  Aguilar  v.  Texas,  378  U.S.  108, 
109  n.  1  (1964) .   Of  course,  the  probable  cause  standard  for 
arrest  warrants  is  the  same  as  for  search  warrants.  Aguilar 
V.  Texas,  378  U.S.  at  112  n.  3.    . 

158.  Other  questions  raised  by  the  incorporation  of 
Fourth  Amendment  probable  cause  in  extradition  arrest  pro- 
cedures are  considered  in  relation  to  the  showing  of  probedale 
cause  to  extradite.   See  notes  269-92  and   accompanying  text 
infra. 
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159.  United  States  v.  Toscanino,  500  F.2d  267,  280  (2d 
Cir.  1974)  (alien  may  challenge  legality  of  wiretap  on  fourth 
eunendment  grounds) ;  Au  Yi  Lau  v.  Immigration  and  Naturaliza- 
tion Service,  445  F.2d  217,  223  (D.C.  Cir.  1971)  (in  depor- 
tation proceeding,  alien  may  challenge  legality  of  arrest  on 
fourth  amendment  grounds) . 

160.  See  S.  220,  supra  note  7,  S  3196(a);  S.  1940,  supra 
note  5,  S  3196(a);  S.  1639,  supra  note  1,  §  3196(a);  H.R. 
2643,  supra  note  8,  §  3196(a);  H.R.  6046,  supra  note  5, 

S  3196(a);  H.R.  5227,  supra  note  7,  S  3196(a). 

161.  Gerstein  v.  Pugh,  420  U.S.  103,  113  (1975);  United 
States  V.  Watson,  423  U.S.  411,  423-24  (1976).   Of  course, 
warrants  to  enter  the  relator's  home,  or  the  home  of  another, 
are  still  necessary.   See  generally  Payton  v.  New  York,  445 
U.S.  573  (1980);  Steagald  v.  United  States,  451  U.S.  204 
(1981) . 

162.  In  Caltigirone  v.  Grant,  629  F.2d  739  (2d  Cir. 
1980) ,  to  mention  just  one  example,  the  court  noted  that  the 
relator  had  been  held,  without  probable  cause  that  he  had 
committed  einy  crime,  97  days  from  his  arrest  until  the  Second 
Circuit  acted.   Id.  at  749. 

163.  See  Sindona  v.  Grant,  619  F.2d  167  (2d  Cir.  1980). 

164.  See  Caltagirone  v.  Grant,  629  F.2d  739  (2d  Cir. 
1980). 

165.  Caltagirone  v.  Grant,  629  F.2d  739,  742  (2d  Cir. 
1980).   See  Valencia  v.  Limbs,  655  F.2d  195,  196  (9th  Cir. 
1981);  Hu  Yau-Leung  v.  Soscia,  649  F.2d  914,  915  (2d  Cir. 
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1981);  Antines  v.  Vance,  640  F.2d  3,  4  (4th  Cir.  1981);  Greci 
V.  Birkeness,  527  F.2d  956  (1st  Cir.  1976).   Probable  cause 
for  arrest  is  required  according  to  the  statement  in  Collins 
V.  Loisel,  259  U.S.  309  (1925),  that  the  magistrate  is  to 
determine  whether  or  not  there  is  "competent  legal  evidence 
which,  according  to  the  law  of  [the  state  wherein  the  relator 
is  found] ,  would  justify  his  apprehension  and  commitment  for 
trial  if  the  crime  had  been  committed  in  that  state."   Id.  at 
315  (emphasis  added) . 

166.  See  Caltagirone  v.  Grant,  629  F.2d  739  (2d  Cir. 
1980). 

167.  See  S.  220,  supra  note  7,  §  3192(d)(2);  S.  1940, 
supra  note  5,  S  3192(d) (2);  S.  1639,  supra  note  1, 

S  3192(d)(2);  H.R.  2643,  supra  note  8,  S  3192(e);  H.R.  6046, 
supra  note  5,  S  3192(e);  H.R.  5227,  supra  note  2,  S  3192(e). 

168.  Such  a  provision  would  allow  an  individual  to  be 
held  upon  merely  a  telex  from  the  requesting  state  containing 
the  unsupported  assertion  that  the  individual  has  been 
charged,  prosecuted,  or  sentenced  for  a  criminal  offense.   In 
light  of  Caltagirone ,  629  F.2d  739  (2d  Cir.  1980),  this  provi- 
sion would  likely  be  unconstitutional.   This  writer  made 
similar  observations  before  the  Senate  and  House  Judiciary 
Committees  on  their  respective  proposed  bills.   See  Senate 
Judiciary  Hearings  on  S.  1639,  supra  note  3,  at  22;  House 
Judiciary  Hearings  on  H.R.  5227,  supra  note  4,  at  98,  103. 

169.  See  Wright  v.  Henkel,  190  U.S.  40  (1903).   See  also 
Heu  Yau-Leung  v.  Soscia,  649  F.2d  914  (2d  Cir.  1981)  (youth- 
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fulness  of  relator  and  lack  of  appropriate  detention  facility 
sufficiently  "special");  United  States  v.  Williams,  611  F.2d 
914  (1st  Cir.  1979)  (per  curiam)  (that  relator's  brother  was 
released  on  bail  pending  extradition  on  same  crime  not  suf- 
ficiently "special");  Beaulieu  v.  Hartigan,  554  F.2d  1  (1st 
Cir.  1977)  (per  curiam)  (no  "special"  circvimstances  shown)  ;  In 
re  Klein,  46  F.2d  85  (S.D.N.Y.  1930)  (discomfort  of  confine- 
ment not  a  "special  circumstance"). 

170.  18  U.S.C.  §§  3041,  3141-3143,  3146-3152,  3568 
(1976). 

171.  See  House  Judiciary  Report  on  H.R.  6046,  supra  note 
23,  at  10-11  (1982);  House  Foreign  Affairs  Report  on  H.R. 
6046,  supra  note  27,  at  2-3  (Dep'ts  of  State  and  Justice 
proposed  amendments  to  H.R.  6046  to  reinsert  "special  circiam- 
stances"  requirement  for  bail  rather  than  criteria  enumerated 
in  bill);  id.  at  3-5  (Cong.  Hughes'  response  in  support  of 
enumerated  criteria) » 

172.  H.R.  2643,  supra  note  8,  §  3192(d)(2);  H.R.  6046, 
supra  note  5,  S  3192(d)(2);  H.R.  5227,  supra  note  2, 

S  3192(d) (2).   Upon  a  showing  of  "good  cause"  by  the  govern- 
ment, the  proposed  legislation  permits  the  extension  of  this 
ten-day  period  for  successive  five-day  periods.   H.R.  2643, 
supra  note  8,  §  3192(d)(3);  H.R.  6046,  supra  note  5, 
S  3192(d)(3);  H.R.  5227,  supra  note  2,  §  3192(d)(2).   Thus, 
during  provisional  arrest  for  the  first  ten  days  the  burden  of 
proof  is  on  the  relator  by  a  preponderance  of  the  evidence. 
For  the  subsequent  extensions  of  five  days  each,  it  is  on  the 
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government  by  a  showing  of  good  cause.   For  release  after  em 
arrest  warrant  has  been  served,  the  burden  of  proof  is  on  the 
relator  by  a  preponderance  of  the  evidence.   For  release  on 
appeal,  it  is  the  same. 

173.  H.R.  2643,  supra  note  8,  §  3192(d)(2);  H.R.  6046, 
supra  note  5,  §  3192(d) (2);  H.R.  5227,  supra  note  1, 

S  3198(c)  (2). 

174.  The  House  bills  provide  for  the  following  criteria 

and  conditions: 

(c)  (1)  A  person  arrested  or  otherwise 
held  or  detained  under  this  chapter  shall 
to  the  extent  practicable,  be  confined  in 
a  place  other  than  one  used  for  the  con- 
finement of  persons  convicted  of  crime.  A 
person  arrested  or  otherwise  held  or 
detained  in  connection  with  any  proceeding 
under  this  chapter  shall  be  treated  in 
accordance  with  this  subsection  and  chap- 
ter 207  of  this  title,  except  sections 
3141,  3144,  3146(a),  3146(b),  3148,  and 
3150.  Proceedings  under  this  chapter 
shall  be  deemed  criminal  proceedings  for 
the  purposes  of  this  application  of  chap- 
ter 207  of  this  title  and  the  release  of  a 
person  under  this  subsection  shall  be 
deemed  to  a  release  under  section  3146(a) 
for  the  purposes  of  such  application. 

(2)  Any  person  arrested  or  otherwise 
held  or  detained  in  connection  with  any 
preceding  under  this  chapter  shall,  at 
such  person's  appearance  before  a  judicial 
officer,  be  ordered  released  pending  a 
proceeding  under  this  chapter  on  personal 
recognizance  or  upon  the  execution  of  an 
unsecured  appearance  bond  in  an  amount 
specified  by  the  judicial  officer,  unless 
the  officer  determines  that  at  a  hearing 
the  Government  has  shown  by  the  preponder- 
ance of  the  evidence  that  such  a  release 
will  not  assvire  the  appearance  of  the 
person  as  required,  assure  the  safety  of 
another  person  or  the  commtinity,  or  carry 
out  the  obligations  of  the  United  States 
under  the  appliccible  treaty  concerning 
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extradition.   If  the  judicial  officer  so 
determines,  the  judicial  officer  may, 
either  in  lieu  of  or  in  addition  to  such 
methods  of  release,  order  such  person 
detained  after  a  hearing  on  a  motion  for 
detention  under  paragraph  (10)  of  this 
subsection  or  impose  any  of  or  any  com- 
bination of  the  following  conditions  of 
release  which  will  give  the  required 
assurances  and  carry  out  such  obligations: 

(A)  Place  the  accused  person  in  the 
custody  of  a  designated  person  or 
organization  agreeing  to  supervise 
such  accused  person. 

(B)  Place  restrictions  on  the 
travel,  association,  or  place  of 
abode  of  the  person  during  the  period 
of  release. 

(C)  Require  the  execution  of  an 
appearance  bond  in  a  specified  amount 
and  the  deposit  in  the  registry  of 
the  court,  in  cash  or  other  security 
as  directed,  of  a  sum  not  to  exceed 
10  per  centum  of  the  amount  of  the 
bond,  such  deposit  to  be  returned 
upon  the  performance  of  the  condi- 
tions of  release. 

(D)  Require  the  execution  of  a  bail 
bond  with  sufficient  solvent  sure- 
ties, or  the  deposit  of  cash  in  lieu 
thereof . 

(E)  Impose  any  other  conditions 
deemed  reasonably  necessary  to  give 
the  required  assurances  and  carry  out 
such  obligations,  including  a  condi- 
tion requiring  that  the  person  return 
to  custody  after  specified  hours. 

(3)  In  determining  which  conditions 
of  release  will  give  the  required  assur- 
ances and  carry  out  the  obligations  of  the 
United  States  as  required,  the  judicial 
officer  shall,  on  the  basis  of  availc±»le 
information,  tcike  into  account — 

(A)  the  nature  and  circumstances  of 
the  offense  charged,  and  the  weight 
of  the  evidence  against  the  person 
accused; 

(B)  such  person's  family  cuid  local 
ties,  financial  resources,  character, 
and  mental  condition; 

(C)  the  length  of  such  person's 
residence  in  the  community; 
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(D)  such  person's  record  of  convic- 
tions ; 

(E)  such  person's  record  of  appear- 
euice  at  court  proceedings  or  of 
flight  to  avoid  prosecution  or  fail- 
ure to  appear  at  court  proceedings ; 

(F)  whether  such  person  is  employed 
or  is  attending  an  educational  insti- 
tution; 

(G)  whether  such  person  is  lawfully 
within  the  United  States; 

(H)  the  existence  of  any  other 
requests  for  the  extradition  of  such 
person  other  than  the  one  with  re- 
spect to  which  release  is  sought;  and 

(I)  whether  such  a  person  is  cur- 
rently on  probation,  parole,  or 
mandatory  release  under  State  or 
Federal  law. 

H.R.  2643,  supra  note  8,  §  3199(c)(1)  -  3199(c)(3);  H.R.  6046, 
supra  note  5,  §  3199(c)(1)  -  3199(c)(3).   These  detailed 
criteria  and  conditions  were  not  included  in  the  original 
House  bill,  which  contained  only  a  general  statement  regarding 
bail.   See  H.R.  5227,  supra  note  2,  §  3198(c)(2). 

175.   H.R.  2643,  supra  note  8,  §  3195(a)(3)(A);  H.R. 
6046,  supra  note  5,  S  3195(a)(3)(A);  H.R.  5227,  supra  note  2, 
S   3195(a) (3) (A).   Under  domestic  law,  a  defendant  appealing  a 
conviction  is  denied  release  on  bail  if  it  appears  that  there 
is  a  risk  of  flight,  a  risk  of  danger  to  others,  or  if  "it 
appears  that  an   appeal  is  frivolous,  or  taken  for  delay."   18 
U.S.C.  S  3148  (1976).  The  burden  of  proving  or  negating  these 
factors  is  not  allocated  by  the  statute.  However,  according 
to  Fed.  R.  App.  P.  9(c),  the  burden  is  placed  upon  the  defend- 
ant.  See  United  States  v.  Provenzano,  605  F.2d  85,  94-95  (3d 
Cir.  1979),  which  discusses,  but  accepts,  this  allocation  of 
the  bvirden  of  proof  which  seems  clearly  contrary  to  the  con- 
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gressional  intent  behind  the  Bail  Reform  Act  to  place  the 
burden  of  proof  upon  the  government  to  demonstrate  that 
release  should  not  be  granted. 

176.  U.S.  Const.,  amend.  VIII,  states:  "Excessive  bail 
shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel 
emd  unusual  punishments  imposed." 

177.  Bandy  v.  United  States,  82  S.  Ct.  11,  12  (Douglas, 
Circuit  Justice  1961);  Fernandez  v.  United  States,  81  S.  Ct. 
§42,  645  (Harlan,  Circuit  Justice  1961);  Hirt  v.  Roth,  648 
F.2d  1148  (8th  Cir.  1981);  Cobb  v.  Aytch,  643  F.2d  946,  962 
(3d  Cir.  1981).   See  also  Schlib  v.  Kuebel,  404  U.S.  357,  365 
(1971)  ("[Bjail  ...  is  basic  to  our  system  of  law");  Stack 
V.  Boyle,  342  U.S.  1,  4  (1951)  (the  "traditional  right"  to 
bail  "seirves  to  prevent  infliction  of  punishment  prior  to 
conviction") . 

178.  This  conclusion  is- warranted  in  spite  of  the  fact 
that  the  House  Judiciary  Committee  ostensibly  rejected  the  per 
se  incorporation  of  the  Bail  Reform  Act,  see  House  Judiciary 
Report  on  H.R.  6046,  supra  note  23,  at  5.   First,  in  spite  of 
the  House  bill's  statement  that  18  U.S.C.  §§  3141,  3144, 
3146(a),  3146(b),  3148  and  3150  (i.e.,  provisions  of  the  Bail 
Reform  Act)  do  not  per  se  apply  although  all  other  sections  of 
Chapter  207  do  per  se  apply  (including  other  sections  of  the 
Bail  Reform  Act),  see  H.R.  2643,  supra  note  8,  §  3199(c) (1); 
H.R.  6046,  supra  note  5,  S  3199(c)(1),  the  bill  nevertheless 
goes  on  to  provide  that  "the  release  of  a  person  under  this 
subsection  shall  be  deemed  a  release  under  section  3146(a). 


57  Tex.  L.  Rev.  275  (1979) ,  it  has  been  accepted  by  the 
courts.   See  United  States  v.  Provenzano,  605  F.2d  85,  95  n. 
50  (3d  Cir.  1979). 

183.  S.  220,  supra  note  7,  §  3192(d)(1);  S.  1940,  supra 
note  5,  S  3192(d)(1);  S.  1639,  supra  note  1,  S  3192(d)(1). 

184.  See  Caltagirone  v.  Grant,  629  F.2d  739  (2d  Cir. 
1980);  Wright  v.  Henkel,  190  U.S.  40  (1903). 

185.  See  S.  220,  supra  note  7,  §  3195(b)(1);  S.  1940, 
supra  note  5,  §  3195(b) (1);  S.  1639,  supra  note  1, 

§  3195(b) (1). 

186.  See  2  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  IX,  §  4.    ' 

.  187.   See  House  Judiciary  Report  on  H.R.  6046,  supra  note 

23,  at  12.   The  rule  of  specialty 

stands  for  the  proposition  that  the  re- 
questing state  which  secures  the  surrender 
of  a  person  can  prosecute  that  person  only 
for  the  offense  for  which  he  or  she  was 
STirrendered  by  the  requested  state  or  else 
allow  that  person  an  opportunity  to  leave 
the  prosecuting  state  to  which  he  or  she 
had  been  surrendered. 

Bassiouni,  U.S.  International  Extradition,  supra  note  12,  at 

Chap.  VII,  S  6,  p.  1. 

188.   S.  220,  S.  1940,  and  S.  1639  state  that 

The  court,  upon  being  informed  of  the 
person's  consent  to  removal,  shall  .  .  . 
address  the  person  to  determine  whether 
his  consent  is  .  .  .  given  with  full 
knowledge  of  its  consequences,  including 
the  fact  that  it  may  not  be  revoked  after 
the  coiirt  has  accepted  it, 

S.  220,  supra  note  7,  §  3193(b)(2)(B);  S.  1940,  supra  note  5, 

S  3193(b)(2)(B);  S.  1639,  supra  note  1,  §  3193(b)(2)(B). 


189.  H.R.  2643,  supra  note  8,  S  3193(a);  H.R.  6046, 
supra  note  5,  §  3193(a);  H.R.  5227,  supra  note  2,  §  3193(a). 

190.  See  House  Judiciary  Report  on  H.R.  6046,  supra  note 
23,  at  13. 

191.  S.  220,  supra  note  7,  S  3193(b)(1);  S.  1940,  supra 
note  5,  S  3193(b)(1);  S.  1639,  supra  note  1,  S  3193(b)(1); 
H.R.  2643,  supra  note  8,  S  3193(b)(1);  H.R.  6046,  supra  note 
5,  S  3193(b)(1);  H.R.  5227,  supra  note  2,  S  3193(b)(1). 

192.  S.  220,  S.  1940,  and  S.  1639  require  that 

[t]he  court,  upon  being  informed  of  the 
person's  consent  to  removal,  shall — 

(1)  inform  the  person  that  he  has  a 
right  to  consult  with  counsel  and  that,  if 
he  is  financially  unable  to  obtain  covin- 
sel,  counsel  may  be  appointed  to  represent 
him  pursuant  to  section  3006A;  and 

(2)  address  the  person  to  determine 
whether  his  consent  is — 

(A)  voluntary,  and  not  the  result  of 
a  threat  or  other  improper  inducement;  and 

(B)  given  with  full  knowledge  of  its 
consequences,  including  the  fact  that  it 
may  not  be  revoked  after  the  court  has 
accepted  it. 

S.  220,  supra  note  7,  S  3193(b);  S.  1940,  supra  note  5, 

S  3193(b);  S.  1639,  supra  note  1,  S  3193(b). 

H.R.  2643,  H.R.  6046,  and  H.R.  5227  contain  a  similar 

requirement,  by  providing  that 

[tjhe  court  shall — 

(1)  inform  a  person  marking  a  waiver 
under  this  section  of  such  person's  right 
to  representation  by  counsel,  including 
counsel  appointed  without  cost  to  such 
person  if  such  person  is  financially 
xinc±)le  to  obtain  counsel;  and 

(2)  inquire  of  such  person  and  deter- 
mine whether  such  waiver  is — 

(A)  voluntary  and  not  the  result  of 
threat  or  other  improper  inducement; 
and 
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.  .  ."   See  H.R.  2643,  supra  note  8,  §  3199(c)(1);  H.R.  6046, 
supra  note  5,  S  3199(c) (1).   18  U.S.C.  S  3146(a)  is  a  major 
provision  of  the  Bail  Reform  Act,  setting  forth  conditions  of 
release  which  the  court  may  impose.   Second,  the  language  of 
this  section  of  the  Bail  Reform  Act  cind  18  U.S.C.  S  3146(b), 
also  from  the  Bail  Reform  Act  which  sets  forth  criteria  the 
court  is  to  use  in  setting  conditions  of  release,  are  vir- 
tually identical  to  the  corollary  provisions  of  the  House 
bill. 

In  further  support  of  the  conclusion  that  the  House 
version  intends  the  applicability  of  the  jurisprudential 
interpretations  of  the  Bail  Reform  Act  in  spite  of  the  bill's 
ostensible  rejection  of  certain  provisions  of  the  Act  per  se, 
the  reader  should  also  bear  in  mind  the  following: 

1.   there  was  no  need  to  incorporate  the  applicability  of 
18  U.S.C.  §  3141  into  extradition  proceedings,  since  this 
section  establishes  the  general  power  of  courts  and  magis- 
trates to  release  persons  on  bail  and  such  authority  in 
extradition  proceedings  is  explicitly  stated  in  the  House  bill 
at  S  3199(c) (1); 

2-   there  was  no  need  to  incorporate  the  applicability  of 
18  U.S.C.  S  3144  into  extradition  proceedings,  since  this 
section  esteiblishes  the  power  of  courts  and  magistrates  to 
impose  additional  bail  if  it  appears  that  bail  is  insufficient 
to  prevent  the  person  from  fleeing  the  jurisdiction,  and  such 
authority  in  extradition  proceedings  is  provided  for  in  the 
House  bill  in  S  3199(c) (7); 
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3.  there  was  no  need  to  incorporate  the  applicability  of 
18  U.S.C.  S  3148  regarding  release  in  capital  cases  or  after 
conviction  into  extradition  proceedings,  since  neither  of 
these  kinds  of  situations  arises  in  an  extradition  proceeding; 

4.  there  was  no  need  to  incorporate  the  applicability  of 
S  3150  regarding  penalties  for  failure  to  appear  into  extra- 
dition proceedings,  since  this  provision  allocates  the  penal- 
ties according  to  distinctions  as  to  charge,  conviction,  etc., 
that  are  not  readily  applicable  to  extradition  proceedings. 

179.  See  House  Judiciary  Report  on  H.R.  6046,  supra  note 
23,  at  11. 

180.  H.R.  2643,  supra  note  8,  S  3195(a)(3);  H.R.  6046, 
supra  note  5,  S  3195(a)(3). 

181.  H.R.  2643,  supra  note  8,  S  3195 (a) (3) (A) (III) ;  H.R. 
6046,  supra  note  5,  &  3195 (a) (3) (A) (III) . 

182.  Such  a  challenge  would,  first,  require  a  recon- 
sideration of  the  rationale  of  Wright  v.  Henkel,  190  U.S.  40 
(1903) .  Given  the  increased  general  availability  of  inter- 
national travel  created  by  jet  airplanes,  it  no  longer  seems 
reasonable  to  assume  that  persons  suspected  of  having  com- 
mitted crimes  in  foreign  covmtries  are  more  likely  to  flee  the 
United  States  than  persons  suspected  of  having  committed 
crimes  within  the  United  States.  A  challenge  to  bail  proce- 
dxire  on  appeal  would  entail  a  challenge  to  the  domestic  pro- 
cedure as  well.   Although  Fed.  R.  App.  P.  9(c)  has  been  rather 
ably  criticized  by  one  commentator,  see  Note,  "Bail  Pending 
Appeal  in  Federal  Court:  The  Need  for  a  Two-Tiered  Approach," 
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(B)  given  with  full  knowledge  of 
its  legal  consequences. 

H.R.  2643,  supra  note  8,  S  3193(b);  H.R.  6046,  supra  note  5, 

S  3193(b);  H.R.  5227,  supra  note  2,  S  3193(b). 

193.  Neither  the  Senate  nor  the  House  Judiciary  Report 
addresses  this  issue.   See  Senate  Judiciary  Report  on  S.  1940, 
supra  note  15,  at  10-11;  House  Judiciary  Report  on  H.R.  6046, 
supra  note  23,  at  12-13.   The  Senate  Report  merely  notes  that 
the  provision  was  included  to  be  consistent  with  18  U.S.C. 

SS  4107-4108  (1976)  regarding  "a  prisoner's  volxintary  consent 
to  transfer  to  his  coxintry  of  nationality  under  treaties  on 
the  execution  of  penal  sanctions . "  Senate  Judiciary  Report  on 
S.  1940,  supra  note  15,  at  10.   The  House  Report  notes  that 
the  requirements  that  the  consent  be  voluntary  and  with  knowl- 
edge of  its  legal  consequences  is  derived  from  domestic  law 
regarding  acceptance  of  guilty  pleas.   House  Judiciary  Report 
on  H.R.  6046,  supra  note  23,  at  13.   It  would  seem  to  follow, 
therefore,  that  the  same  sanction  would  attach  for  failure  to 
satisfy  these  requirements — i.e.,  revocation  of  the  consent 
and  vacation  of  the  order. 

194.  These  observations  were  also  made  by  this  author  at 
congressional  hearings  on  the  bills.  See  Senate  Judiciary 
Hearings  on  S.  1639,  supra  note  23,  at  20;  House  Judiciary 
Hearings  on  H.R.  5227,  supra  note  4,  at  103;  House  Foreign 
Relations  Hearings  on  H.R.  6046,  supra  note  27. 

195.  See  1  Bassiouni,  P.S.  International  Extradition, 
supra  note  12,  at  Chap.  VII,  S  6. 
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196.  See  id.  These  observations  and  suggestions  were 
made  by  this  writer  at  hearings  on  S.  1639,  H.R.  5227,  and 
H.R.  6046.   See  Senate  Judiciary  Hearings  on  S.  1639,  supra 
note  3,  at  20;  House  Judiciary  Hearings  on  H.R.  5227,  supra 
note  4,  at  99,  103;  House  Foreign  Relations  Hearings  on  H.R. 
6046,  supra  note  27. 

197.  See  1  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  VII,  S  6. 

198.  In  fact,  the  Senate  bill  requires  that  "[tlhe  court 
shall  order  that  the  person  be  held  in  official  detention 
until  surrendered."   S.  220,  supra  note  7,  §  3193(c);  S.  1940, 
supra  note  5,  §  3193(c);  S.  1639,  supra  note  1,  §  3195(c). 
The  Senate  Judiciary  Report  made  no  reference  to  whether  a 
relator  should  be  released  pending  delivery  when  he  has  waived 
the  extradition  hearing.   See  Senate  Judiciary  Report  on  S. 
1940,  supra  note  15,  at  10-11. 

199.  H.R.  2643,  supra  note  8,  §  3199(c);  H.R.  6046, 
supra  note  5,  S  3199(c);  H.R.  5227,  supra  xiote  2,  §  3198(c). 

200.  The  House  Judiciary  Report  made  no  reference  to 
whether  a  relator  should  be  released  pending  delivery  when  he 
has  waived  the  extradition  hearing.   See  House  Judiciary 
Report  on  H.R.  6046,  supra  note  23,  at  12-13. 

201.  The  bill  provides: 

LIMITATION  ON  DETENTION  PENDING  REMOVAL — 
A  person  whom  the  court  orders  surrendered 
pursuant  to  subsection  (c)  may,  upon 
reasonable  notice  to  the  Secretary  of 
State,  petition  the  court  for  release  from 
official  detention  if,  excluding  any  time 
during  which  removal  is  delayed  by  judi- 
cial proceedings,  the  person  is  not 
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removed  from  the  United  States  within 
thirty  days  after  the  court  ordered  the 
person's  surrender.   The  court  may  grant 
the  petition  unless  the  Secretary  of 
State,  through  the  Attorney  General,  shows 
good  cause  why  the  petition  should  not  be 
granted. 

S.  220,  supra  note  7,  §  3193(d);  S.  1940,  supra  note  5, 

S  3193(d);  S.  1639,  supra  note  1,  §  3193(d). 

202.  Furthermore,  no  standard  for  "good  cause"  is  pro- 
vided in  the  Judiciary  Committee's  Report.  See  Senate  Judi- 
ciary Report  on  S.  1940,  supra  note  15,  at  10-11. 

203.  This  requirement  is  stated,  not  in  the  section 
regarding  waiver,  but  in  the  section  regarding  surrender  of 
the  relator  after  the  hearing.   In  full,  the  subsection  pro- 
vides : 

The  court  shall,  upon  petition  after 
reasonable  notice  to  the  Secretary  of 
State  by  a  person  ordered  extraditable 
under  this  chapter,  dismiss  the  complaint 
against  that  person  and  dissolve  the  order 
of  extraditability  if  that  person  has  not 
been  removed  from  the  United  States  by  the 
end  of  thirty  days  after — 

(1)  surrender  has  been  ordered  by 
the  Secretary  of  State  in  the  case  of 
a  person  ordered  extraditable  after  a 
hearing  under  this  section;  or 

(2)  certification  of  transcript 
under  section  3193  of  this  title  in 
the  case  of  a  person  making  a  waiver 
under  such  section; 

unless  the  Attorney  General  shows  good 
cause  why  such  petition  should  not  be 
granted. 

H.R.  6046,  supra  note  5,  §  3196(c);  H.R.  2643,  supra  note  8, 

S  3196 (c) .   The  original  House  bill  contained  no  provision  to 

limit  the  period  of  the  relator's  detention  in  the  event  he 

had  waived  the  extradition  hearing  cind  consented  to  removal. 
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204.  Id. 

205.  This  is  true  in  the  Senate  and  House  Judiciary 
Committees'  Report  on  the  bill  as  well.   See  Senate  Judiciary 
Report  on  S.  1940,  supra  note  15,  at  10-11;  House  Judiciary 
Report  on  H.R.  6046,  supra  note  23,  at  12-13. 

206.  S.  220,  S.  1940,  and  S.  1639  state  this  requirement 
in  subsection  (c) ,  which  provides  that  the  court,  upon  finding 
that  the  relator's  "consent  to  removal  is  voluntary  and  given 
with  full  knowledge  of  its  consequences,  shall,  xinless  the 
Attorney  General  notifies  the  court  that  the  foreign  state  or 
the  United  States  objects  to  such  removal,  order  the  surrender 
of  the  relator."   S.  220,  supra  note  7,  S  3193(c);  S.  1940, 
supra  note  5,  S  3193(c);  S.  1639,  supra  note  1,  S  3193(c). 
H.R.  2643,  H.R.  6046,  and  H.R.  5227  provide  for  this  require- 
ment in  subsection  (a) ,  which  states  that  the  relator  may 
waive  the  extradition  hearing  "with  the  consent  of  the  Attor- 
ney General.  .  .  ."  H.R.  2643,  supra  note  8,  S  3193(a);  H.R. 
6046,  supra  note  5,  §  3193(a);  H.R.  5227,  supra  note  2, 

S  3193(a). 

207.  Senate  Judiciary  Report  on  S.  1940,  supra  note  15, 
at  10. 

208.  See  House  Judiciary  Report  on  H.R.  6046,  supra  note 
23,  at  12. 

209.  Id.  at  13. 

210.  See  Santobello  v.  New  York,  404  U.S.  257  (1971); 
Bordenbircher  v.  Hayes,  434  U.S.  357  (1978).   See  also  Westen 
and  Westin,  "A  Constitutional  Law  of  Remedies  for  Broken  Plea 
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Bargains,"  66  Calif.  L.  Rev.  471  (1978).   It  is  important  in 
this  context  to  also  consider  the  role  of  the  judge  in  this 
process.   See,  e.g. ,   Alschuler,  "The  Trial  Judge's  Role  in 
Plea  Bargaining,  Part  I,"  76  Colum.  L.  Rev.  1059  (1976). 

211.  The  provision  regarding  appeal.  Section  3195,  is 
discussed  at  notes  339-74  and  accompanying  text  infra. 

212.  See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  10;  House  Judiciary  Report  on  H.R.  6046,  supra  note  23, 
at  12. 

213.  See  Fed.  R.  Crim.  Proc.  54(b)(5);  Fed.  R.  Evid. 
1101(d) (3). 

214.  See  S.  220,  supra  note  7,  §  3192(c),  S.  1940,  supra 
note  5,  S  3192(c),  S.  1639,  supra  note  1,  §  3192(c)  (applica- 
bility of  Fed.  R.  Crim.  Pro.  4(d)  to  arrest  warrant  stand- 
ards); H.R.  2643,  supra  note  8,  S  3192(d)(1),  H.R.  6046,  supra 
note  5,  S  3192(d)(1),  H.R.  5227,  supra  note  1,  S  3192(d)(1) 
(applicability  of  Fed.  R.  Crim.  Pro.  to  arrest  warrant  stand- 
ards); H.R.  2643,  supra  note  8,  S  3194(g)(1)(B),  H.R.  6046, 
supra  note  5,  S  3194(g) (1) (B) ,  H.R.  5227,  supra  note  1, 

S  3194(g)(1)(B)  (applicability  of  Fed.  R.  Evid.  to  admissi- 
bility of  authenticated  documents) . 

215-  See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  8  (Fed.  R.  Crim.  Pro.  4(d)  applicable  to  arrest  war- 
rants; Rule  5  applicable  to  requirement  that  relator  appear 
before  court  without  unnecessary  delay);  id.  at  17  (Rule  5.1 
applicable  to  determination  of  probable  cause  to  extradite) ; 
id.  at  16  (Fed.  R.  Evid.  901(a)  and  902(3)  applicable  to 
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authentication  of  docioments) ;  House  Judiciary  Report  on  H.R. 
6046,  supra  note  23,  at  10  (Fed.  R.  Crim.  Pro.  4(d)  applicable 
to  arrest  warrants) ;  id.  at  16  (Rule  5  applicable  to  require- 
ment that  relator  appear  before  court  without  unnecessary 
delay) ;  id.  at  15  (Fed.  R.  Evid.  applicable  to  extradition 
hearings).   See  also  Senate  Judiciary  Report  on  S.  1940,  supra 
note  15,  at  15  (relator's  right  to  counsel  analogized  to  18 
C.S.C.  S  3401);  id.  at  18  (Fed.  R.  App.  Pro.  applicable  to 
appeal  section);  House  Judiciary  Report  on  H.R.  6046,  supra 
note  23,  at  13  (consent  to  waiver  analogized  to  guilty  pleas); 
id.  at  16  (relator's  right  to  coimsel  analogized  to  18  U.S.C. 
S  4214);  id.  at  17  (federal  probable  cause  for  arrest  standard 
applicable  to  extradition  proceedings) ;  id.  at  28  (Fed.  R. 
App.  Pro.  applicable  to  appeal  section). 

216.  See  supra  note  11  and  accompanying  text. 

217.  See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  3-5;  House  Judiciary'  Report  on  H.R.  6046,  supra  note 
23,  at  2-5. 

218.  See,  e.g..  Senate  Judiciary  Report  on  S.  1940, 
supra  note  15,  at  11,  12,  13,  15,  16,  17;  House  Judiciary 
Report  on  H.R. 6046,  supra  note  23,  at  13,  14,  15,  16,  17,  18, 
19,  20. 

219.  S.  220,  supra  note  7,  S  3194(a);  S.  1940,  supra 
note  5,  S  3194(a);  S.  1639,  supra  note  1,  S  3194(a);  H.R. 
2643,  supra  note  8,  S  3194(a);  H.R.  6046,  supra  note  5,  § 
3194(a);  H.R.  5227,  supra  note  2,  S  3194(a). 
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220.  S.  220,  supra  note  7,  S  3194(a).   S.  1940  and  S. 
1639  did  not  include  the  phrase  "as  provided  in  subsection 
(d)."   See  S.  1940,  supra  note  5,  §  3194(a);  S.  1639,  supra 
note  1,  S  3194(a) . 

221.  H.R.  2643,  supra  note  8,  §  3194(a);  H.R.  6046, 
supra  note  5,  S  3194(a);  H.R.  5227,  supra  note  2,  §  3194(a). 

222.  S.  220,  supra  note  7,  §  3194(a);  S.  1940,  supra 
note  5,  S  3194(a);  S.  1639,  supra  note  1,  §  3194(a). 

223.  S.  220,  supra  note  7,  S  3194 (a) (1) -3194 (a) (3) .   S. 
1940  and  S.  1639  stated  that  "the  court  does  not  have  juris- 
diction to  determine  the  merits  of  the  charge,"  or  whether  the 
requesting  state  "is  seeking  the  extradition  of  the  person 

.  .  .  for  the  purpose  of  prosecuting  or  punishing  the  person 
for  his  political  opinions."  S.  1940,  supra  note  5,  S  3194; 
S.  1639,  supra  note  1,  §  3194.   Thus,  it  did  not  provide  here 
for  the  relator's  persecution  because  of  his  race,  religion, 
or  nationality.   In  addition,  S.  1940  and  S.  1639  did  not 
provide  in  this  subsection  that  the  coxirt  does  not  have  juris- 
diction to  determine  whether  the  relator's  return  would  be 
incompatible  with  humanitarian  considerations.   Instead,  they 
simply  stated  in  another  subsection  that  such  determination  is 
solely  within  the  discretion  of  the  Secretary  of  State.   S. 
1940,  supra  note  5,  S  3194(g)(2);  S.  1639,  supra  note  1, 
S  3194(g)(2).   The  earlier  Senate  bills  also  did  not  state  the 
limitations  on  the  court's  jurisdiction  as  separate  svibsec- 
tions;  this  was  provided  for  in  a  single  paragraph.   S.  1940, 
supra  note  5,   3194(a);  S.  1639,  supra  note  1,  §  3194(a).   The 
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original  enacted  version  of  S.  1940  pxiblished  in  the  Congres- 
sional Record  also  included  language  in  this  section  that  the 
court  did  not  have  jurisdiction  "to  determine  whether  the 
foreign  state  is  seeking  the  extradition  of  the  person  for  a 
political  offense,  [or]  for  an  offense  of  a  political  charac- 
ter."  128  Cong.  Rec.  S10882  (daily  ed.  Aug.  19,  1982).   This 
language  first  appeared  in  S.  1639,  and  was  approved  by  the 
Senate  Judiciary  Committee.   See  Senate  Judiciary  Report  on  S. 
1940,  supra  note  15,  at  33.   It  was  deleted  by  the  Senate 
Foreign  Relations  Committee.   See  Senate  Foreign  Relations 
Report  on  S.  1940,  supra  note  20,  at  18. 

224.  H.R.  2643,  supra  note  8,  §  3194(b)(2);  H.R.  6046, 
supra  note  5,  S  3194(b)(2);  H.R.  5227,  supra  note  2, 

S  3194(b) (2). 

225.  The  Senate  bill  provides  for  the  following: 

(b)  RIGHTS  OF  THE  PERSON  SOUGHT. — The 
court  shall  inform  the  person  of  the 
limited  pvirpose  of  the  hearing,  and  shall 
inform  him  that — 

(1)  he  has  the  right  to  be  repre- 
sented by  counsel  and  that,  if  he  is 
financially  unable  to  obtain  counsel, 
counsel  may  be  appointed  to  represent  him 
piirsuant  to  section  3006A;  and 

(2)  he  may  cross-examine  witnesses 
who  appear  against  him  and  may  introduce 
evidence  in  his  own  behalf  with  respect  to 
the  matters  set  forth  in  subsection  (d) . 

S.  220,  supra  note  7,  S  3194(b);  S.  1940,  supra  note  5, 

S  3194(b);  S.  1639,  supra  note  1,  S  3194(b). 

The  House  version  states  the  relator's  rights  in  these 

terms: 

(b) (1)  At  a  hearing  under  this  section. 
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the  person  sought  to  be  extradited  has  the 
right — 

(A)  to  representation  by  counsel, 
including  counsel  appointed  without 
cost  to  such  person  if  such  person  is 
financially  unaible  to  obtain  counsel; 

(B)  to  confront  and  cross-examine 
witnesses;  and 

(C)  to  introduce  evidence  with 
respect  to  the  issues  before  the 
court. 

H.R.  2643,  supra  note  8,  S  3194(b)(1);  H.R.  6046,  supra  note 

5,  S  3194(b)(1);  H.R.  5227,  supra  note  2,  S  3194(b)(1). 

226.  See  note  224  supra.   Oddly,  the  Senate  Judiciary 
Report  notes  that  this  subsection  of  the  bill  is  governed  by 
18  U.S.C.  S  3401  (1979)  regarding  the  jurisdiction  of  U.S. 
magistrates  to  try  persons  accused  of  misdemeanors.   See 
Senate  Judiciary  Report  on  S.  1940,  supra  note  15,  at  15. 

227.  The  House  Judiciary  Report,  similarly,  makes  no 
reference  to  other  legislation  or  case  law  which  would  provide 
guidelines  as  to  the  scope  and  limitations  of  this  right.   See 
House  Judiciary  Report  on  H.R.  6046,  supra  note  23,  at  16. 

228.  See  supra  note  225. 

229.  H.R.  2643,  H.R.  6046,  and  H.R.  5227  state:   "At  a 
hearing  under  this  section,  the  person  sought  has  the  right — 
(a)  to  representation  by  counsel.  .  .  ."  H.R.  2643,  supra 
note  8,  S  3194(b)(1)(A);  H.R.  6046,  supra  note  5, 

S  3194(b)(1)(A);  H.R.  5227,  supra  note  2,  S  3194(b)(1)(A). 

230.  S.  220,  supra  note  7,  S  3194(b)(2);  S.  1940,  supra 
note  5,  S  3194(b)(2);  S.  1639,  supra  note  1,  S  3194(b)(2). 

231.  H.R.  2643,  supra  note  8,  §  3194(b)(1)(B);  H.R. 
6046,  supra  note  5,  S  3194(b)(1)(B);  H.R.  5227,  supra  note  2, 
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S  3194(b) (1) (B) .   The  House  Judiciary  Report  noted  that  this 
term  was  taken  from  18  U.S.C.  S  4214  (1976)  relating  to  revo- 
cation of  parole.   See  House  Judiciary  Report  on  H.R.  6046, 
supra  note  23,  at  16.   Section  4214(a)(2),  regarding  the 
hearing  to  determine  whether  parole  should  be  revoked,  pro- 
vides that  the  Parole  Commission  shall  conduct  the  hearing 
according  to  the  following  procedures: 

(A)  notice  to  the  parolee  of  the 
conditions  of  parole  alleged  to  have  been 
violated,  and  the  time,  place,  and  pur- 
poses of  the  scheduled  hearing; 

(B)  opportunity  for  the  parolee  to  be 
represented  by  an  attorney  (retained  by 
the  parolee,  or  if  he  is  financially 
unable  to  retain  counsel,  counsel  shall  be 
provided  pursuant  to  section  3006A)  or,  if 
he  so  chooses,  a  representative  as  pro- 
vided by  rules  and  regulations,  unless  the 
parolee  knowingly  and  intelligently  waives 
such  representation. 

(C)  opportunity  for  the  parolee  to 
appear  and  testify,  and  present  witnesses 
and  relevant  evidence  on  his  own  behalf; 
and 

(D)  opportunity  for  the  parolee  to  be 
apprised  of  the  evidence  against  him  and, 
if  he  so  requests,  to  confront  and  cross- 
examine  adverse  witnesses ,  unless  the 
Commission  specifically  finds  substantial 
reason  for  not  so  allowing. 

18  U.S.C.  S  4214(a) (2) (A)- (a) (2) (D)  (1976)  (emphasis  added). 
See  also  United  States  v.  Caldera,  631  F.2d  1227  (5th  Cir. 
1980)  (failure  to  provide  parolee  with  adequate  cross- 
examination  required  new  evidentiary  hearing) ;  Ready  v.  U.S. 
Parole  Comm'n,  483  F.  Supp.  1273  (D.C.  Pa.  1980)  (parolee's 
right  to  cross-examine  witnesses  can  be  denied  upon  a  showing 
of  "good  cause");  Galante  v.  U.S.  Parole  Comm'n,  466  F.  Supp. 
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1266  (D.C.  Conn.  1979)  (good  cause  shown  where  witness'  ap- 
pearance would  subject  him  to  risk  of  harm) . 

232.  The  House  Judiciary  Report  indicated,  however,  that 

[t]his  right  obviously  does  not  expand  the 
right  of  the  person  being  sought  to  call 
as  witnesses  persons  who  prepared  docu- 
ments, because  in  many  situations  the 
ordinary  rules  of  evidence  allow  the  use 
of  documents  without  requiring  the  pres- 
ence of  the  author. 

House  Judiciary  Report  on  H.R.  6046,  supra  note  23,  at  16. 

233.  S.  220,  supra  note  7,  §  3194(b)(2);  S.  1940,  supra 
note  5,  S  3194(b)(2);  S.  1639,  supra  note  1,  S  3194(b)(2). 

234.  Subsection  (d)  provides 

(d)  FINDINGS. —The  court  shall  find 
that  the  person  is  extraditable  if  it 
finds  that — 

(1)  there  is  probable  cause  to 
believe  that  the  person  arrested  or  sum- 
moned to  appear  is  the  person  sought  in 
the  foreign  state; 

(2)  the  evidence  presented  is  suf- 
ficient to  support  the  complaint  under  the 
provisions  of  the  applicable  treaty; 

(3)  no  defense  to  extradition  spe- 
cified in  the  appliccible  treaty,  and 
within  the  jurisdiction  of  the  court, 
exists ;  and 

(4)  the  act  upon  which  the  request 
for  extradition  is  based  would  constitute 
an  offense  punishable  under  the  laws  of — 

(A)  the  United  States; 

(B)  the  State  where  the  fugitive  is 
found ;  or 

(C)  a  majority  of  the  States. 

The  court  may  base  a  finding  that  a  person 
is  extraditable  upon  evidence  consisting, 
in  whole  or  in  part,  of  hearsay  or  of 
properly  certified  docvunents . 

S.  220,  supra  note  7,  §  3194(d);  S.  1940,  supra  note  5, 

S  3194(d);  S.  1639,  supra  note  1,  §  3194(d). 

235.  The  House  bill  requires  the  following  findings: 
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Except  as  otherwise  provided  in  this 
chapter,  the  court  shall  order  a  person 
extraditable  after  a  hearing  under  this 
section  if  the  court  finds — 

(A)  probable  cause  to  believe  that 
the  person  before  the  court  is  the 
person  sought; 

(B)  (i)  probable  cause  to  believe 
that  the  person  before  the  court 
committed  the  offense  for  which  such 
person  is  sought;  or 

(ii)  the  evidence  presented  is 
sufficient  to  support  extradition 
under  the  provisions  of  the  appli- 
cable treaty  concerning  extradition; 
and 

(C)  the  conduct  upon  which  the 
request  for  extradition  is  based — 

(i)  would  be  punishable  under 
the  laws  of — 

(I)  the  United  States; 

(II)  the  majority  of  the 
States  of  the  United  States; 
or 

(III)  the  State  where  the 
fugitive  is  found;  and 

(ii) (I)  at  least  one  such 
offense  is  punishable  by  a  term 
of  more  than  one  year's  imprison- 
ment, in  the  case  of  a  person 
before  the  court  who  is  sought 
for  trial;  or 

(II)  more  than  one  hundred  and 
eighty  days  of  imprisonment 
remain  to  be  served  with  respect 
to  such  offense;  in  the  case  of 
a  person  before  the  court  who  is 
sought  for  imprisonment. 

H.R.  2643,  supra  note  8,  S  3194(d)(1);  H.R.  6046,  supra  note 

5,  S  3194(d)(1);  H.R.  5227,  supra  note  2,  §  3194(d)(1). 

236.  H.R.  2643,  supra  note  8,  §   3194(b)(1)(C);  H.R. 
6046,  supra  note  5,  §  3194(b)(1)(C);  H.R.  5227,  supra  note  2, 
S  3194(b) (1) (C). 

237.  S.  220,  supra  note  7,  S  3194(b);  S.  1940,  supra 
note  5,  S  3194(b};  S.  1639,  supra  note  1,  S  3194(b);  H.R. 
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2643,  supra  note  8,  S  3194(c);  H.R.  6046,  supra  note  5, 
S  3194(c);  H.R.  5227,  supra  note  2,  S  3194(c). 

238.  S.  220,  supra  note  7,  S  3194(b);  S.  1940,  supra 
note  5,  S  3194(b);  S.  1639,  supra  note  1,  S  3194(b). 

239.  Fed.  R.  Crim.  Pro.  5  quoted  at  note  147,  supra . 
The  House  Judiciary  Committee  explicitly  recognized  the 
analogy  to  Rule  5,  elaiborating  that  "[tjhe  requirement  of  a 
prompt  hearing  parallels  the  right  of  a  criminal  defendant  to 
obtain  a  prompt  determination  of  probable  cause . "  House 
Judiciary  Report  on  H.R.  6046,  supra  note  23,  at  16.   The 
Senate  Judiciciry  Committee's  observation  of  the  analogy  to 
Rule  5  was  made  regarding  the  bill ' s  requirement  that  the 
relator  "be  taken  without  unnecessary  delay  before  the  nearest 
available  court  for  an  extradition  hearing"  in  Section  3192(c). 
See  Senate  Judiciary  Report  on  S.  1940,  supra  note  15,  at  8. 
The  Report  made  no  observation  on  Section  3194(a) 's  require- 
ment that  the  hearing  be  held  "as  soon  as  practicable"  after 
the  relator's  eurrest  or  the  issuance  of  a  svunmons.  Because 
the  Report  notes  that  one  of  the  purposes  of  the  new  bill  is 
to  "codif[y]  the  right  of  a  fugitive  to  legal  representation 
and  to  a  speedy  determination  of  eui  extradition  request,"  id. 
at  5,  however,  it  can.  be  reasonably  inferred  that  the  Commit- 
tee intended  the  analogy  to  Rule  5  to  apply  to  this  latter 
section  of  the  bill  as  well. 

240.  In  addition,  there  is  no  mention  of  sanction  in 
either  the  Senate  or  House  Judiciary  Report.   See  Senate 
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Judiciary  Report  on  S.  1940,  supra  note  14,  at  13-14;  House 
Judiciary  Report  on  H.R.  6046,  supra  note  22,  at  16. 

241.  See  Caltagirone  v.  Grant,  629  F.2d  739  (2d  Cir. 
1980);  Sabatier  v.  Dambrowski,  453  F.  Supp.  1250  (D.R.I. 
1978);  Freedman  v.  United  States,  437  F.  Supp.  1252  (N.D.  Ga. 
1977). 

242.  The  provision  regarding  appeal.  Section  3195,  is 
discussed  at  notes  336-71  euid  accompanying  text  infra. 

243.  See  Klepfer  v.  North  Carolina,  386  U.S.  213  (1967); 
Smith  V.  Hooey,  393  U.S.  374  (1969)  (concerning  imprisoned 
defendants);  Barker  v.  Wingo,  407  U.S.  514  (1972);  United 
States  V.  Strunk,  467  F.2d  969  (7th  Cir.  1972),  aff 'd,  Strunk 
V.  United  States,  412  U.S.  434  (1973).   See  also  Uviller, 
"Barker  v.  Wingo;  Speedy  Trial  Gets  a  Fast  Shuffle,"  72  Colum. 
L.  Rev.  1376  (1972);  Amsterdam,  "Speedy  Criminal  Trial:  Rights 
and  Remedies,"  27  Stanford  L.  Rev.  575  (1975).   Concerning  the 
rights  of  defendants  to  speedy  disposition,  see  United  States 
v.  Lovasco,  431  U.S.  783  (1977). 

244.  See  2  Bassiouni,  U.S.  International  Extradition, 
supra  note  17,  at  Chap.  IX,  S  4. 

245.  See  supra  note  232. 

246.  See  supra  note  231. 

•247.   See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  10;  House  Judiciary  Report  on  6046,  supra  note  23,  at 
14.. 

248.   In  fact,  the  House  Judiciary  Committee  posited  that 
the  "Act"  does  not  give  the  relator  any  greater  right  to  do  so 
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than  that  provided  for  in  current  jurisprudence.   See  supra 
note  232. 

249.  S.  220,  supra  note  7,  §  3194(c)(1);  S.  1940  supra 
note  5,  S  3194(c)(1);  S.  1639,  supra  note  1,  §  3194(c)(1); 
H.R.  2643,  supra  note  8,  S  3194(g)(1);  H.R.  6046,  § 
3194(g)(1);  H.R.  5227,  supra  note  2,  S  3194(g)(1). 

250.  H.R.  2643,  supra  note  8,  §  3194(g)(1)(B);  H.R. 
6046,  supra  note  5,  §  3194(g)(1)(B);  H.R.  5227,  supra  note  2, 
S  3194(g) (1) (B). 

251.  S.  220,  supra  note  7,  §  3194(c)(1)(A);  S.  1940, 
supra  note  5,  §  3194(c)(1)(A);  S.  1639,  supra  note  1, 

S  3194(c) (1) (A). 

252.  S.  220,  supra  note  7,  §  3194(c)(1)(C);  S.  1940, 
supra  note  5,  S  3194(c) (1) (C) ;  S.  1639,  supra  note  1, 

S  3194(c)  (1) (C). 

253.  S.  220,  supra  note  7,  §  3194(c)(2);  S.  1940,  supra 
note  5,  S  3194(c)(2);  S.  1639,  supra  note  1,  §  3194(c)(2); 
H.R.  2643,  supra  note  8,  §  3194(g)(2);  H.R.  6046,  supra  note 
5,  S  3194(g)(2);  H.R.  5227,  supra  note  2,  §  3194(g)(2). 

254.  S.  220,  supra  note  7,  §  3194(c)(2);  S.  1940,  supra 
note  5,  S  3194(c)(2);  S.  1639,  supra  note  1,  §  3194(c)(2). 

255.  Id. 

256.  H.R.  2643,  supra  note  8,  S  3194(g)(2);  H.R.  6046, 
supra  note  5,  §  3194(g) (2);  H.R.  5227,  supra  note  2, 

S  3194(g)  (2). 

257.  S.  220,  supra  note  7,  S  3194(d);  S.  1940,  supra 
note  5,  S  3194(d);  S.  1639,  supra  note  1,  S  3194(d);  H.R. 
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2643,  supra  note  8,  S  3194(g)(3);  H.R.  6046,  supra  note  5, 
S  3194  (g)(3);  H.R.  5227,  supra  note  2,  §  3194(g)(3). 

258.   S.  220,  supra  note  7,  S  3194(c)(3);  S.  1940,  supra 
note  5,  S  3194(c)(3);  S.  1639,  supra  note  1,  S  3194(c)(3); 
H.R.  2643,  supra  note  8,  S  3194(h);  H.R.  6046,  supra  note  5, 
S  3194(h);  H.R.  5227,  supra  note  2,  S  3194(h). 

259. 

260.  See  Hu  Yau-Leung  v.  Soscia,  679  F.2d  914,  916-18 
(2d  Cir.  1981);  Caplan  v.  Vokes,  649  F.2d  1336,  1343  (9th  Cir. 
1981);  Brauch  v.  Raiche,  618  F.2d  843,  847  (1st  Cir.  1980); 
Jimenez  v.  Aristeguieta,  311  F.2d  547,  562-63  (5th  Cir.  1962). 
See  also  Matter  of  Assarsson,  635  F.2d  1237,  1245  (7th  Cir. 
1980)  (treaty  provision  allowing  extradition  for  offense  which 
is  not  a  crime  in  United  States  is  permissible) . 

261.  See  generally  1  Bassiouni,  U.S.  International 
Extradition,  supra  note  12,  at  Chap.  VII,  §  3. 

262.  H.R.  2643,  supra  note  8,  S  3194(d)(1)(C);  H.R. 
6046,  supra  note  5,  S  3194(d)(1)(C);  H.R.  5227,  supra  note  2, 
S  3194(d)(1)(C).   S.  220,  S..  1940,  and  S.  1639  list  these  same 
three  sources,  but  states  them  as:   (1)  the  laws  of  the  United 
States;  (2)  the  laws  of  the  state  where  the  relator  is  found; 
or  (3)  the  laws  of  the  majority  of  states.  S.  220,  supra  note 
7,  S  3194(d)(4);  S.  1940,  supra  note  5,  S  3194(d)(4);  S.  1639, 
supra  note  2,  S  3194(d) (4) . 

263.  See  Senate  Judiciary  Hearings  on  S.  1639,  supra 
note  3,  at  22  (testimony  of  M.  Cherif  Bassiouni);  House  Judi- 
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clary  Hearings  on  H«R.  5227,  supra  note  4,  at  99  (testimony  of 
M.  Cherif  Bassioiini)  . 

264.  American  Law  Institute,  Model  Penal  Code  aind  Com- 
mentaries (1980)  . 

265.  See  generally  M.C.  Bassiouni,  Substantive  Criminal 
Law  (1978). 

266.  See  House  Judiciary  Hearings  on  H.R.  5227,  supra 
note  4,  at  103. 

267.  The  House  bill  requires  that  at  least  one  offense 
must  be  punishable  by  "a  term  of  more  than  one  year's  impris- 
onment, in  the  case  of  a  person  before  the  court  who  is  sought 
for  trial;  or  [that]  more  than  one  hundred  and  eighty  days  of 
imprisonment  remain  to  be  served  with  respect  to  such  offense, 
in  the  case  of  a  person  before  the  court  who  is  sought  for 
imprisonment."   H.R.  2643,  supra  note  8,  S  3194 (d) (1) (C) (ii) ; 
H.R.  6046,  supra  note  5,  S  3194 (d) (1) (C) (ii) .   This  provision 
was  not  included  in  the  original  House  bill,  H.R.  5227,  and 
was  inserted  in  the  subsequent  drafts. 

268.  See  1  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  VII,  S  5. 

269.  H.R.  2643,  supra  note  8,  S  3194(d) (1) (A) ;  H.R. 
6046,  supra  note  5,  S  3194 Cd) (1) (A) ;  H.R.  5227,  supra  note  2, 
S  3194(d)(1)(A).   S.  220,  S.  1940,  and  S.  1639  state  that 
"tt]he  court  shall  find  that  the  person  is  extraditable  if  it 
finds  that —  (1)  there  is  probable  cause  to  believe  that  the 
person  arrested  or  summoned  to  appear  is  the  person  sought  in 
the  foreign  state.  .  .  ."  S.  220,  supra  note  7,  §  3194(d)(1); 
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S.  1940,  supra  note  5,  S  3194(d)(1);  S.  1639,  supra  note  1, 
S  3194(d) (1). 

270.  S.  220,  supra  note  7,  S  3194(d)(2);  S.  1940,  supra 
note  5,  S  3194(d)(2);  S.  1639,  supra  note  1,  S  3194(d)(2). 

271.  H.R.  2643,  supra  note  8,  S  3194(d)(1)(B);  H.R. 
6046,  supra  note  5,  S  3194(d) (1) (B) ;  H.R.  5227,  supra  note  2, 
S   3194(d) (1) (B). 

272.  See  18  U.S.C.  S  3184  (1976).   Since  the  Supreme 
Court's  decisions  in  Collins  v.  Loisel,  259  U.S.  309  (1922), 
and  Fernandez  v.  Phillips,  268  U.S.  311  (1925) ,  the  appellate 
courts  have  consistently  required  a  showing  of  "probable 
cause"  without  expressly  making  that  showing  a  constitutional 
requirement.   See,  e.g.,  Eain  v.  Wilkes,  641  F.2d  504,  5075-08 

(7th  Cir.  1981),  cert,  denied,  102  S.  Ct.  390  (1982);  Antones 
V.  Vance,  640  F.2d  3,  4-5  (4th  Cir.  1981);  Escobedo  v.  United 
States,  623  F.2d  1098,  1102  (5th  Cir.  1980);  Brauche  v. 
Raiche,  618  F.2d  843,  854  (1st  Cir.  1980);  Hooker  v.  Klein, 
573  F.2d  1360,  1367,  1369  (9th  Cir.  1978);  Jhirad  v.  Ferran- 
dina,  536  F.2d  478,  485  (2d  Cir.  1976). 

273.  At  hearings  before  the  Senate  Judiciary  Committee, 
this  writer  noted  that  such  a  provision  would  likely  be  found 
unconstitutional:  as  the  Fourth  Amendment  requires  "probable 
cause"  for  a  relator's  arrest,  it  is  difficult  to  conceive  how 
the  relator  could  be  arrested  only  upon  a  showing  of  probable 
cause  but  could  be  subsequently  extradited  without  "prob2Lble 
cause."  See  Senate  Judiciary  Hearings  on  S.  1639,  supra  note 
3,  at  21. 
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274.  House  Judiciary  Report  on  H.R.  6046,  supra  note  23, 
at  17. 

275.  See  supra  note  78. 

276.  See  supra  notes  65-81  and  accompanying  text  re- 
garding the  use  of  multilateral  international  criminal  law 
conventions . 

277.  See  Caltagirone  v.  Greuit,  629  .2d  739  (2d  Cir. 
1980). 

278.  S.  220,  supra  note  7,  §  3194(d);  S.  1940,  supra 
note  5,  S  3194(d);  S.  1639,  supra  note  1,  §  3194(d);  H.R. 
2643,  supra  note  8,   3194(g)(3);  H.R.  6046,  supra  note  5, 

S  3194(g)(3);  H.R.  5227,  supra  note  2,  §  3194(g)(3). 

279.  E.g.,  Simmons  v.  Braun,  627  F.2d  635,  636  (2d  Cir. 
1980);  O'Brien  v.  Rozman,  554  F.2d  780,  782  (6th  Cir.  1977) 
(per  curiam) ?  Magisano  v.  Locke,  545  F.2d  1228,  1230  (9th  Cir. 
1976). 

280.  Spinelli  v.  United  States,  393  U.S.  410,  412 
(1969);  McCray  V.  Illinois,  386  U.S.  300,  311  (1967). 

281.  See  Illinois  v.  Gates,  U.S.  ,  103  S.  Ct. 

2317  (1983),  reversing  Spinelli  v.  United  States,  393  U.S.  410 
(1969);  Aguilar  v.  Texas,  378  U.S.  108  (1964).   See  also 

Franks  v.  Delaware,  438  U.S.  154,  165  (1978). 

282.  E.g.,  O'Brien  v.  Rozman,  554  F.2d  780,  783  (6th 
Cir.  1977);  Greci  v.  Birknes,  527  F.2d  956,  958  (1st  Cir. 
1976);  United  States  ex  rel.  Sakaguchi  v.  Kaulukukui,  520  F.2d 
726,  730  (9th  Cir.  1975);  Shapiro  v.  Ferrandina,  478  F.2d  894, 
901-902  (2d  Cir.  1973},  But  see  Freedman  v.  United  States, 
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437  F.  Supp.  1252,  1256  (N.D.  Ga.  1977)  ("the  question  of 
reliability  may  come  into  focus") . 

283.  E.g. ,  Caplan  v.  Vokes,  649  F.2d  1336  (9th  Cir. 
1981);  In  re  Williams,  496  F.  Supp.  16  (S.D.N.Y.  1979). 

284.  See,  e.g.,  Beaulieu  v.  Hartigan,  554  F.2d  1  (1st 
Cir.  1977);  Garcia-Guillem  v.  United  States,  450  F.2d  1189 
(5th  Cir.  1971);  In  re  Extradition  of  David,  395  F.  Supp.  803 
(E.D.  111.  1975),  aff'd  sub  nom.  David  v.  United  States,  699 
F.2d  411  (7th  Cir.  1983). 

285.  Eain  v.  Wilkes,  641  F.2d  504,  511  (7th  Cir.  1980); 
Shapiro  v.  Ferrandina,  478  F.2d  894,  905  (2d  Cir.  1973).  At 
the  extradition  hearing  the  government  also  has  the  oppor- 
tunity to  introduce  additional  information  in  order  to  support 
the  information  which  accompanied  the  the  initial  request  for 
the  arrest  warrant.   Thus  in  determining  whether  or  not  there 
exists  probable  cause  to  extradite,  the  hearing  magistrate  is 
not  limited  to  the  four  comers  of  the  arrest  warrant. 

286.  Section  3194(b)(2)  of  the  House  bill  states  that 
"[t]he  guilt  or  innocence  of  the  person  sought  to  be  extra- 
dited of  the  charges  with  respect  to  which  extradition  is 
sought  is  not  an   issue  before  the  court."  H.R.  2643,  supra 
note  8,  S  3194(b)(2);  H.R.  6046,  supra  note  5,  S  3194(b)(2); 
H.R.  5227,  supra  note  2,  S  3194(b)(2).   The  Senate  version 
states  that  " [t] he  court  does  not  have  jurisdiction  to  deter- 
mine the  merits  of  the  charge  against  the  person  by  the 
foreign  state.  ..."  S.  220,  supra  note  7,  S  3194(a);  S. 
1940,  supra  note  5,  S  3194(a);  S.  1639,  supra  note  1, 
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S  2194(a).   See  also  Hooker  v.  Klein,  573  F.2d  1360,  1368  (9th 
Cir.),  cert,  denied,  439  U.S.  932  (1978);  Sayne  v.  Shipley, 
418  F.2d  679,  685  (5th  Cir.  1969).   Of  course,  evidence  rele- 
veint  to  establishing  a  defense  available  under  the  applicable 
treaty  is  admissible. 

287.  H.R.  2643,  supra  note  8,  S  3194(b)(1)(C);  H.R. 
6046,  supra  note  5,  S  3194(b)(1)(C);  H.R.  5227,  supra  note  2, 
S  3194(b) (1) (C). 

288.  House  Judiciary  Report  on  H.R.  6046,  supra  note  23, 
at  16. 

289.  Fed.  R.  Evid.  401  states:   "'Relevant  evidence* 
mecms  evidence  having  any  tendency  to  make  the  existence  of 
any  fact  that  is  of  consequence  to  the  determination  of  the 
action  more  probable  or  less  probable  than  it  would  be  without 
the  evidence." 

290.  438  U.S.  154  (1978) . 

291.  Id.  at  155-56,  171-72. 

292.  Id.  at  171. 

293.  See  Senate  Judiciary  Hearings  on  S.  1639,  supra 
note  3,  at  3  (testimony  of  M.  Cherif  Bassiouni) ;  House  Judi- 
ciary Hearings  on  H.R.  5227,  supra  note  4,  at  101,  106  (tes- 
timony of  M.  Cherif  Bassiouni).  See  generally  Bassiouni,  U.S. 
International  Extradition,  supra  note  12,  at  Chap.  IX,  §1. 

294.  See  S.  220,  supra  note  7,  S  3194(e);  S.  1940,  supra 
note  5,  5  3194(e);  S.  1639,  supra  note  1,  S  3194(e);  H.R. 
2643,  supra  note  8,  S  3194(e);  H.R.  6046,  supra  note  5, 

S  3194(e);  H.R.  5227,  supra  note  2,  S  3194(e). 
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295.  See  S.  220,  supra  note  7,  S  3194(d)(3);  S.  1940, 
supra  note  5,  §  3194(d)(3);  S.  1639,  S  3194(d)(3);  H.R.  2643, 
supra  note  8,  S  3194(d)(2)(B);  H.R.  6046,  supra  note  5, 

S  3194(d)(2)(B);  H.R.  5227,  supra  note  2,  §  3194(d)(2)(B). 

296.  See  H.R.  2643,  supra  note  8,  S  3194(d)(2)(A);  H.R. 
6046,  supra  note  5,  S  3194(d) (2) (A);  H.R.  5227,  supra  note  2, 
S  3194(d)  (2)  (A). 

297.  See  generally  2  Bassiouni,  U.S.  International 
Extradition,  supra  note  12,  at  Chap.  VIII,  §1. 

298.  See  id.  at  Chap.  V,  §  1.   See  also  United  States  v. 
Toscanino,  500  F.2d  267  (2d  Cir.  1974);  United  States  ex  rel. 
Lujan  V.  Gengler,  510  F.2d  62  (2d  Cir.  1975);  United  States  v. 
Lira,  515  F.2d  68  (2d  Cir.  1975);  Waits  v.  McGowan,  516  F.2d 
203  (3d  Cir.  1975);  United  States  v.  Herrerra,  504  F.2d  859 
(5th  Cir.  1975),  cert,  denied,  421  U.S.  1001  (1975);  David  v. 

United  States,  699  F.2d  41  (7th  Cir.  1983);  United  States  v. 
Peltier,  585  F.2d  314  (8th  Cir.  1978),  cert,  denied,  440  U.S. 
945  (1979);  United  States  v.  Lovato,  520  F.2d  1270  (9th  Cir.), 
cert,  denied,  423  U.S.  985  (1975) » 

299.  See  Senate  Judiciciry  Hearings  on  S.  1639,  supra 
note  3,  at  2  (testimony  of  M.  Abbell,  Dep't  of  Justice);  id. 
at  8  (testimony  of  D.  McGovem,  Dep't  of  State);  id.  at  20 
(testimony  of  M.  C.  Bassiouni,  DePaul  University  College  of 
Law) ;  id.  at  28  (testimony  of  W.  Hannay) ;  Senate  Foreign 
Relations  Hearings  on  S.  1940,  supra  note  20;  House  Judiciary 
Hearings  on  H.R.  5227,  supra  note  4,  at  26  (testimony  of  R. 
Olsen  and  M.  Abbell,  Dep't  of  Justice);  id.  at  31  (testimony 
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of  D.  McGovern,  Dep't  of  State);  id.  at  49  (testimony  of  D. 
Carliner,  International  Hiamah  Rights  Law  Group)  ;  id.  at  64 
(testimony  of  R.  Falk,  Princeton  University  School  of  Law) ; 
id.  at  71  (testimony  of  W.  Henderson,  ACLU) ;  id.  at  85  (tes- 
timony of  W.  Goodman,  Topel  &  Goodman) ;  id.  at  98  (testimony 
of  M.  C.  Bassioiini,  DePaul  University  College  of  Law);  id.  at 
108  (testimony  of  S.  Lubet,  Northwestern  University  School  of 
Law);  id.  at  141  (testimony  of  K.  O'Dempsey,  Brehon  Law 
Society,  R.  Capulong,  Alliance  for  Philippine  Concerns) ;  id. 
at  209  (prepared  statement  of  C.  Pyle,  Moxont  Holyoke  College); 
House  Foreign  Affairs  Hearings  on  H.R.  6046,  supra  note  26. 
The  Senate  Judiciary  Committee  version  of  S.  1940  placed  the 
political  offense  exception  outside  the  jurisdiction  of  the 
federal  court.   Instead,  it  gave  the  Secretary  of  State  the 
authority  to  determine  the  applicability  of  the  exception.   It 
also  established  criteria  by  which  this  determination  was  to 
be  made,  and  provided  for  appeal  of  the  Secretary's  decision, 
such  appeal  to  be  successful  if  the  federal  court  found  that 
the  Secretary's  decision  was  not  based  on  substantial  evi- 
dence.  See  Senate  Judiciary  Report  on  S.  1940,  supra  note  14, 
at  33-36.  The  Senate  Foreign  Relations  Committee  amended 
S.  1940  by  placing  the  exception  under  the  jurisdiction  of  the 
federal  courts,  and  establishing  criteria  by  which  the  court's 
determination  is  to  be  made.   See  Senate  Foreign  Relations 
Report  on  S.  1940,  supra  note  20,  at  19-20. 

300.   S.  220,  supra  note  7,  S  3194(e)(1)(A)- 
3194(e)(1)(E),  3194(e)(1)(G);  S.  1940,  supra  note  5,  § 
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3194(e) (1) (A)-3194(e) (1) (E),  3194(e)(1)(G);  H.R.  2643,  supra 
note  8,  3194(e)(2).   The  prior  House  bill,  H.R.  6046,  provided 
that  these  offenses  could  be  deemed  "political  offenses"  in 
"extraordinary  circumstances."   See  H.R.  6046,  supra  note  5, 
S  3194(e)  (2)  (A)-(e)  (2)  (D),  3194(e)(2)(G),  3194(e)(2)(H).   In 
addition,  this  prior  bill  stated  that  an  offense  could  not  be 
deemed  a  "political  offense"  if  it  were  "an  offense  with 
respect  to  which  a  treaty  obligates  the  United  States  to 
either  extradite  or  prosecute  a  person  accused  of  the  of- 
fense," id.  S  3194(e)(2)(D)  (emphasis  added),  rather  than 
requiring  that  such  duty  to  prosecute  or  extradite  be  included 
in  a  "multilateral  treaty,"  as  both  Senate  bills  and  the 
STobsequent  House  bill  provide.   See  S.  220,  supra  note  7, 
S  3194(e)(1)(D);  S.  1940,  supra  note  5,  §  3194  3194(e)(1)(D); 
H.R.  2643,  supra  note  8,  §  3194(e)(2)(D). 

The  original  House  bill,  H.R.  5227,  stated  that  these 
crimes  would  not  "normally"  be  considered  political  offenses. 
H.R.  5227,  S  3194(e)(2)(B).   The  original  Senate  bill,  S. 
1639,  did  not  include  a  listing  of  crimes  outside  the  defi- 
nition of  the  "political  offense  exception,"  since  under  this 
bill  the  entire  issue  was  outside  the  covirt's  jurisdiction. 
See  S.  1639,  supra  note  1,  S  3194(a). 

301.   S.  220,  supra  note  7,  S  3194(e)(1)(F);  H.R.  2643, 
supra  note  8,  §  3194 (e) (3) (C) ;  H.R.  6046,  supra  note  5,  S 
3194(e)(2)(E);  H.R.  5227,  supra  note  2,  S  3194(e)(2)(E);  S. 
1940,  similar:  to  H.R.  6046,  provided  that  the  offense  of  rape 
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could  be  considered  a  political  offense  in  "extraordinary 
circumstances."   See  S.  1940,  supra  note  5,  §  3194(e)(2)(A). 

302.  S.  220,  supra ,  note  7,  §  3194(e);  S.  1940,  supra 
note  5,  S  3194(e);  H.R.  2643,  supra  note  8,  §  3194(e)(3);  H.R. 
6046,  supra  note  5,  §  3194(e)(2)(E),  (e)(2)(F),  (e)(2)(H); 
H.R.  5227,  supra  note  2,  S  3194(e)(2)(E),  (e)(2)(F), 
(e)(2)(H). 

303.  This  position  was  advocated  by  this  writer  at 
Congressional  hearings  on  the  "Act."   See  Senate  Judiciary 
Hearings  on  S.  1639,  supra  note  3,  at  20;  House  Judiciary 
Hearings  on  H.R.  5227,  supra  note  4,  at  105-106;  House  Foreign 
Affairs  Hearings  on  H.R.  6046,  supra  note  27.   See  also  2 
Bassiouni,  U.S.    International  Extradition,  supra  note  12,  at 
Chap.  VIII,  S  2,  pp.  1-106;  Van  den  Wijngaert,  The  Political 
Offence  Exception,  supra  note  38. 

304.  Id. 

305.  Id. 

306.  See  Eain  v.  Wilkes,  641  F.2d  504  (7th  Cir.  1981). 

307.  See  2  Bassiouni,  U.S.  international  Extradition, 
supra  note  12,  at  Chap.  VIII,  S  2,  pp.  1-19. 

308.  See  note  299  supra . 

309.  Id.  See  also  Bassiouni,  "The  Conmon  Characteris- 
tics of  Conventional  International  Criminal  Law,"  15  Case  W. 
Res.  J.  Int'l  L.  (1983)  Cin  print) . 

310.  See  Bassiouni,  International  Criminal  Code,  supra 
note  12,  at  52-106. 

311.  Geneva  Conventions  of  August  12,  1949: 
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No.  I,    For  the  Amelioration  of  the  Wounded  and  Sick  in 
the  Armed  Forces  of  the  Field,  6  U.S.T.  3114, 
T.I.A.S.  No.  3362,  75  U.N.T.S.  31; 

No.  II,    For  the  Amelioration  of  the  Condition  of  the 

Wounded,  Sick  and  Shipwrecked  Members  of  Armed 
Forces  at  Sea,  6  U.S.T.  3217,  T.I.A.S.  No. 
3363,  75  U.N.T.S.  85; 

No.  Ill,   Relative  to  the  Treatment  of  Prisoners  of  War, 
6  U.S.T.  3316,  T.I.A.S.  No.  3364,  75  U.N.T.S. 
135; 

No.  IV,    Relative  to  the  Protection  of  Civilian  Persons 
in  Time  of  War,  6  U.S.T.  3516,  T.I.A.S.  No. 
3365,  75  U.N.T.S.  287. 

312.  The  reference  to  "amendments  to  the  Geneva  Conven- 
tions" is  to  provide  for  the  United  States'  eventual  ratifica- 
tion of  the  Protocols  Additional  to  the  Geneva  Conventions  of 
August  12,  1949,  10  June  1977,  Int'l  Rev.  Red  Cross  (Special 
Issue  August-September  1977) . 

313.  Hague  Conventions  of  October  18,  1907:   Convention 
(II)  respecting  the  Limitation  of  the  Employment  of  Force  for 
the  Recovery  of  Contract  Debts,  signed  at  The  Hague,  18 
October  1907,  3  Martens  Nouveau  Recueil  (3d)  414,  36  Stat. 
2241,  T.S.  No.  537;  Convention  (III)  relative  to  the  Opening 
of  Hostilities,  signed  at  The  Hague,  18  October  1907,  3 
Martens  Nouveau  Recueil  (3d)  437,  36  Stat.  2259,  T.S.  No.  538; 
Convention  (IV)  respecting  the  Laws  and  Customs  of  War  on 
Land,  signed  at  The  Hague,  18  October  1907,  3  Martens  Nouveau 
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Recueil  (3d)  461,  36  Stat.  2277,  T.S.  No.  539;  Convention  (V) 
respecting  the  Rights  and  Duties  of  Neutral  Powers  and  Persons 
in  Case  of  War  on  Land,  signed  at  The  Hague,  18  October  1907, 
3  Martens  Nouveau  Recueil  (3d)  504,  36  Stat.  2310,  T.S.  No. 
540;  Convention  (VI)  relating  to  the  Status  of  Enemy  Merchant 
Ships  at  the  Outbreak  of  Hostilities,  signed  at  The  Hague,  18 
October  1907,  3  Martens  Nouveau  Recueil  (3d)  533;  Convention 
(VII)  relating  to  the  Conversion  of  Merchant  Ships  into  War- 
Ships,  signed  at  The  Hague,  18  October  1907,  3  Martens  Nouveau 
Recueil  (3d)  557;  Convention  (VIII)  relative  to  the  Laying  of 
Automatic  Submarine  Contact  Mines,  signed  at  The  Hague,  18 
October  1907,  3  Martens  Nouveau  Recueil  (3d)  580,  36  Stat. 
2332,  T.S.  No.  541;  Convention  (IX)  concerning  Bombardment  by 
Naval  Forces  in  Time  of  War,  signed  at  The  Hague,  18  October 
1907,  3  Martens  Nouveau  Recueil  C3d)  604,  36  Stat.  2351,  T.S. 
No.  542;  Convention  (X)  for  the  Adaptation  to  Maritime  Warfare 
of  the  Principles  of  the  Geneva  Convention  of  6  July  1907, 
signed  at  The  Hague,  18  October  1907,  3  Martens  Nouveau 
Recueil  (3d)  630,  36  Stat.  2371,  T.S.  No.  543;  Convention  (XI) 
relative  to  Certain  Restrictions  with  Regard  to  the  Exercise 
of  the  Right  of  Capture  in  Naval  War,  signed  at  The  Hague  18 
October  1907,  3  Martens  Nouveau  Recueil  (3d)  663,  36  Stat. 
2396,  T.S.  No.  544;  Convention  (XII)  relative  to  the  Creation 
of  an  International  Prize  Court,  signed  at  The  Hague,  18 
October  1907,  3  Martens  Nouveau  Recueil  (3d)  688;  Convention 
(XIII)  concerning  the  Rights  and  Duties  of  Neutral  Powers  in 
Naval  War,  signed  at  The  Hague  18  October  1907,  3  Martens 
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Nouveau  Recueil  (3d)  713,  36  Stat.  2415,  T.S.  No.  545; 
Declaration  (XIV)  Prohibiting  the  Discharge  of  Projectiles  and 
Explosives  from  Balloons,  signed  at  The  Hague,  18  October 
1907,  3  Martens  Nouveau  Recueil  (3d)  745,  36  Stat.  2439,  T.S. 
No.  546. 

314.  See,  e.g.,  Veuthey,  "Some  Problems  of  Humanitarian 
Law  in  Non-International  Conflicts  and  Guerrilla  Warfare,"  in 
1  Bassiouni  &  Nanda,  International  Criminal  Law,  supra  note 
12,  at  422;  Veuthey,  "Les  Conflits  Armes  de  Caractere  Non 
International  et  le  Droit  Humanitaire, "  in  Current  Problems  of 
International  Law  179  (E.  Cassese  ed.  1975) . 

315.  Id.   On  the  "relative  political  offense"  exception 
generally,  see  Van  den  Wijngaert,  The  Political  Offence  Excep- 
tion, supra  note  39,  at  108-11. 

316.  See  Senate  Foreign  Relations  Hearings  on  S.  1940, 
supra  note  20 . 

317.  See  House  Judiciary  Hearings  on  H.R.  5227,  supra 
note  4,  at  49  (testimony  of  D.  Carliner,  International  Human 
Rights  Law  Group) ;  id.  at  64  (testimony  of  R.  Falk,  Princeton 
University  School  of  Law) ;  id.  at  71  (testimony  of  W.  Hender- 
son, ACLU) ;  id.  at  85  (testimony  of  W.  Goodman,  Topel  &  Good- 
man) ;  id.  at  98  (testimony  of  M.  C.  Bassiouni,  DePaul  Univer- 
sity College  of  Law) ;  id.  at  108  (testimony  of  S.  Lubet, 
Northwestern  University  School  of  Law) ;  id.  at  141  (testimony 
of  K.  O'Dempsey,  Brehon  Law  Society,  R.  Capulong,  Alliance  for 
Philippine  Concerns) ;  id.  at  209  (prepared  statement  of  C. 
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Pyle,  Mount  Holyoke  College) ;  House  Foreign  Affairs  Hearings 
on  H.R.  6046,  supra  note  26. 

318.  See  Senate  Judiciary  Hearings  on  S.  1639,  supra 
note  3,  at  2,  4,  8,  14  (testimony  of  M.  Abbell,  Dep ' t  of  Jus- 
tice; D.  McGovern,  Dep't  of  State);  Senate  Foreign  Relations 
Hearings  on  S.  1940,  supra  note  19 ;  House  Judiciary  Hearings 
on  H.R.  5227,  supra  note  4,  at  26-27  (testimony  of  R.  Olsen 
and  M.  Abbell,  Dep't  of  Justice);  id.  at  32  (testimony  of  D. 
McGovern,  Dep't  of  State). 

319.  See  Senate  Judiciary  Hearings  on  S.  1639,  supra 
note  3,  at  30  (testimony  of  William  J.  Hannay) . 

320.  See  supra  note  300. 

321.  See  House  Judiciary  Report  on  H.R.  6  046,  supra  note 
22,  at  23-27. 

322.  See  1  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  VII,  §  5,  p.  24. 

323.  The  House  bill  contains  such  a  defense  implicitly, 
in  that  it  bars  new  requests  for  the  "same  factual  allegation 
as  a  previous  complaint."   See  H.R.  2643,  supra  note  8, 

S  3192(a)(2);  H.R.  6046,  supra  note  5,  §  3192(a)(2);  H.R. 
5227,  supra  note  2,  §  3192(a)(2).   This  "defense"  is  severely 
weakened,  however,  by  the  bill's  provision  that  the  Attorney 
General  may  nonetheless  file  such  a  complaint  upon  a  showing 
of  "good  cause." 

324.  See  M.C.  Bassiouni,  International  Extradition  and 
World  Public  Order  452-59  (1974) ,  relied  upon  on  this  issue  in 
Sindona  v.  Grant,  619  F.2d  167,  177-78  (2d  Cir.  1980).   See 
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also  2  Bassiouni,  U.S.  International  Extradition,  supra  note 
12,  at  Chap.  VIII,  §  4,  pp.  4-12. 

325.  See,  e.g. ,  International  Covenant  on  Civil  and 
Political  Rights,  16  December  1966,  G.A.  Res.  2200A,  21  U.N. 
GAOR,  Supp.  (No.  16)  49,  U.N.  Doc.  A/6316,  Art.  14(7);  Ameri- 
can Convention  on  Human  Rights,  22  November  1969,  O.A.S.  Off. 
Rec.  OEA/Ser.  U/XVI/1.1,  Doc.  65,  Rev.  1,  Corr.  1,  Art.  8(4). 
See  also  Bassiouni,  Hertzberg,  Zammutto,  "The  Protection  of 
Human  Rights  under  International  Instruments  and  National 
Constitutions,"  4  Nouvelles  Etudes  Penales  57,  84  (lAPL, 
1982). 

326.  See  Santobello  v.  New  York,  404  U.S.  257  (1971); 
Geisser  v.  United  States,  513  F.2d  862  (5th  Cir.  1975),  on 
remand  Petition  of  Geisser,  414  F.  Supp.  49  (S.D.  Fla.  1976), 
vacated  on  other  grounds  Petition  of  Geisser,  554  F.2d  698 
(5th  Cir.  1977);  United  States  v.  Pihakis,  545  F.2d  973  (5th 
Cir.  1977);  Scrivens  v.  Henderson,  525  F.2d  1263  (5th  Cir.), 
cert,  denied,  429  U.S.  919  (1976);  Dugan  v.  United  States,  521 
F.2d  231  (5th  Cir.  1973). 

327.  See  House  Judiciary  Report  on  H.R.  6046,  supra  note 
20,  at  19. 

328.  See  S.  220,  supra  note  7,  §  3192(d)(1);  S.  1940, 
supra  note  5,  §  3192(d)(1);  S.  1639,  supra  note  1, 

S  3192(d) (1). 

329.  See  H.R.  2643,  supra  note  8,  §  3192(d)(2);  H.R. 
6046,  supra  note  5,  §  3192(d) (2) .   See  supra  notes  169-84  and 
accompanying  text  regarding  bail • 
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330.  18  U.S.C.  §  3184  (1976)  requires  only  that  the 
court  certify  its  findings  and  a  copy  of  the  transcript  to  the 
Secretary  of  State. 

331.  See  S.  220,  supra  note  7,  §  3194(f);  S.  1940,  supra 
note  5,  §  3194(f);  S.  1639,  supra  note  1,  §  3194(f);  H.R. 
2643,  supra  note  8,  §  3194(f);  H.R.  6046,  supra  note  5, 

§  3194(f);  H.R.  5227,  supra  note  2,  §  3194(f). 

332.  The  provision  regarding  appeal.  Section  3195,  is 
discussed  at  notes  339-74  and  accompanying  text  infra. 

333.  Sees.  220,  supra  note  7,  §  3194(f)(1);  S.  1940, 
supra  note  5,  §  3194(f)(1);  S.  1639,  supra  note  1, 

§  3194(f)(1);  H.R.  2643,  supra  note  8,  §  3194(f)(1);  H.R. 
6046,  supra  note  5,  §  3194(f)(1);  H.R.  5227,  supra  note  2, 
§  3194(f)  (1). 

334.  See  S.  220,  supra  note  7,  §  3194(e)(2);  S.  1940, 
supra  note  5,  §  3194(e)(2);  S.  1639,  supra  note  1, 

§  3194(e)  (2). 

335.  See  H.R.  2643,  supra  note  8,  §  3194(f)(2)  H.R. 
6046,  supra  note  5,  §  3194(f)(2). 

336.  H.R.  2643,  supra  note  8,  §  3194  (i) ;  H.R.  6046, 
supra  note  5,  §  3194(i);  H.R.  5227,  supra  note  2,  §  3194(i). 

337.  Id. 

338.  S.  220,  supra  note  7,  §  3196(c);  S.  1940,  supra 
note  5,  §  3196(c);  S.  1639,  supra  note  1,  §  3196(c). 

339.  S.  220,  supra  note  7,  §  3195,  S.  1940,  supra  note 
5,  §  3195;  S.  1639,  supra  note  1,  §  3195;  H.R.  2643,  supra 
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note  8,  §  3195;  H.R.  6046,  supra  note  5,  §  3195;  H.R.  5227, 
supra  note  2,  §  3195. 

340.  U.S.  Const,  art.  I,  §  9,  cl.  2:   "The  privilege  of 
the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless  when 
in  cases  of  Rebellion  or  Invasion  the  public  Safety  may  re- 
quire it."   See  also  House  Judiciary  Report  on  H.R.  6046, 
supra  note  23,  at  29. 

341.  See  Senate  Judiciary  Report,  supra  note  15,  at 
17-19;  House  Judiciary  Report,  supra  note  23,  at  28-29. 

342.  See  Matter  of  Mackin,  668  F.2d  122  (2d  Cir.  1981). 
See  also  Senate  Judiciary  Report  on  S.  1940,  supra  note  15,  at 
17-19. 

343.  S.  220,  supra  note  7,  §  3195(a);  S.  1940,  supra 

note  5,  §  3195(a);  S.  1639,  supra  note  1,  §  3195(a)  state: 

IN  GENERAL. — Either  party  may  appeal, 
to  the  appropriate  United  States  court  of 
appeals,  the  findings  by  the  district 
court  on  a  complaint  for  extradition.   The 
appeal  shall  be  taken  in  the  manner  pre- 
scribed by  rules  3  and  4 (b)  of  the  Federal 
Rules  of  Appellate  Procedure,  and  shall  be 
heard  as  soon  as  practicable  after  the 
filing  of  the  notice  of  appeal.   Pending 
determination  of  the  appeal,  the  district 
court  shall  stay  the  extradition  of  a 
person  found  extraditable. 

Rules  3  and  4(b)  provide: 

Rule  3. 
APPEAL  AS  OF  RIGHT — HOW  TAKEN 
(a)  Filing  the  Notice  of  Appeal.   An 
appeal  pennitted  by  law  as  of  right  from  a 
district  court  to  a  court  of  appeals  shall 
be  taken  by  filing  a  notice  of  appeal  with 
the  clerk  of  the  district  court  within  the 
time  allowed  by  Rule  4.   Failure  of  an 
appellant  to  take  any  step  other  than  the 
timely  filing  of  a  notice  of  appeal  does 
not  affect  the  validity  of  the  appeal,  but 
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is  ground  only  for  such  action  as  the 
court  of  appeals  deems  appropriate,  which 
may  include  dismissal  of  the  appeal. 
Appeals  by  pejnnission  under  28  U.S.C.  § 
1292(b)  and  appeals  by  allowance  in  bank- 
ruptcy shall  be  taken  in  the  manner  pre- 
scribed by  Rule  5  and  Rule  6,  respectively. 

(b)  Joint  or  Consolidated  Appeals. 
If  two  or  more  persons  are  entitled  to 
appeal  from  a  judgment  or  order  of  dis- 
trict court  and  their  interests  are  such 
as  to  make  joinder  practicable,  they  may 
file  a  joint  notice  of  appeal,  or  may  join 
in  appeal  after  filing  separate  timely 
notices  of  appeal,  and  they  thereafter 
proceed  on  appeal  as  a  single  appeallant. 
Appeals  may  be  consolidated  by  order  of 
the  court  of  appeals  upon  its  own  motion 
or  upon  motion  of  a  party,  or  by  stipu- 
lation of  the  parties  to  the  several 
appeals . 

(c)  Content  of  the  Notice  of  Appeal. 
The  notice  of  appeal  shall  specify  the 
party  or  parties  taking  the  appeal;  shall 
designate  the  judgment,  order  or  part 
thereof  appealed  from;  and  shall  name  the 
court  to  which  the  appeal  is  taken.  Form 
1  in  the  Appendix  of  Forms  is  a  suggested 
form  of  a  notice  of  appeal. 

(d)  Service  of  the  Notice  of  Appeal. 
The  clerk  of  the  district  court  shall 
serve  notice  of  the  filing  of  a  notice  of 
appeal  by  mailing  a  copy  thereof  to  coun- 
sel of  record  of  each  party  other  than  the 
appellant,  or,  if  a  party  is  not  repre- 
sented by  counsel,  to  the  party  at  his 
last  known  address;  and  in  criminal  cases, 
habeas  corpus  proceedings,  or  proceedings 
under  28  U.S.C,  §  2255,  the  clerk  shall 
mail  a  copy  of  the  notice  of  appeal  and  of 
the  docket  entries  to  the  clerk  of  the 
court  of  appeals  named  in  the  notice. 
When  an  appeal  is  taken  by  a  defendant  in 
a  criminal  case,  the  clerk  shall  also 
serve  a  copy  of  the  notice  of  appeal  upon 
him,  either  by  personal  service  or  by  mail 
addressed  to  him.   The  clerk  shall  note  on 
each  copy  served  the  date  on  which  the 
notice  of  appeal  was  filed.   Failure  of 
the  clerk  to  serve  notice  shall  not  affect 
the  validity  of  the  appeal.   Service  shall 
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be  sufficient  notwithstanding  the  death  of 
a  party  or  his  counsel.   The  clerk  shall 
note  in  the  docket  the  names  of  the  par- 
ties to  whom  he  mails  copies,  with  the 
date  of  mailing. 

Rule  4 
APPEAL  AS  OF  RIGHT — WHEN  TAKEN 


(b)  Appeals  in  Criminal  Cases.   In  a 
criminal  case  the  notice  of  appeal  by  a 
defendant  shall  be  filed  in  the  district 
court  within  10  days  after  the  entry  of 
the  judgment  or  order  appealed  from.   A 
notice  of  appeal  filed  after  the  anno\ince- 
ment  of  a  decision,  sentence  or  order  but 
before  entry  of  the  judgment  or  order 
shall  be  treated  as  filed  after  each  entry 
and  on  the  day  thereof.   If  a  timely 
motion  in  arrest  of  judgment  or  for  a  new 
trial  on  any  ground  other  than  newly 
discovered  evidence  has  been  made,  an 
appeal  from  a  judgment  of  conviction  may 
be  taken  within  10  days  after  the  entry  of 
an  order  denying  the  motion.   A  motion  for 
a  new  trial  based  on  the  ground  of  newly 
discovered  evidence  will  similarly  extend 
the  time  for  appeal  from  a  judgment  of 
conviction  if  the  motion  is  made  before  or 
within  10  days  after  entry  of  the  judg- 
ment.  When  an  appeal  by  the  government  is 
authorized  by  statute,  the  notice  of 
appeal  shall  be  filed  in  the  district 
court  within  30  days  after  the  entry  of 
the  judgment  or  order  appealed  from.   A 
judgment  or  order  is  entered  within  the 
meaning  of  this  subdivision  when  it  is 
entered  in  the  criminal  docket.   Upon  a 
showing  of  excusable  neglect  the  district 
court  may,  before  or  after  the  time  has 
expired,  with  or  without  motion  and 
notice,  extend  the  time  for  filing  a 
notice  of  appeal  for  a  period  not  to 
exceed  30  days  from  the  expiration  of  the 
time  otherwise  prescribed  by  this  subdi- 
vision. 

The  Senate  Judiciary  Committee  noted  in  its  Report  that  other 

federal  rules  of  appellate  procedure  should  also  apply  to 
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matters  such  as  briefing,  oral  argument,  etc.   See  Senate 
Judiciary  Report  on  S.  1940,  supra  note  15,  at  18. 

344.  See  H.R.  2643,  supra  note  8,  §  3195(a)(1);  H.R. 
6046,  supra  note  5,  §  3195(a)(1);  H.R.  5227,  supra  note  2, 

§  3195(a) (1).   The  House  Judiciary  Committee  made  no  further 
specification  of  which  rules  should  apply.   See  House  Judi- 
ciary Report  on  H.R.  6046,  supra  note  23,  at  28. 

345.  See  notes  215  and  216  supra. 

346.  See  S.  220,  supra  note  7,  §  3195(a);  S.  1940,  supra 
note  5,  §  3195(a);  S.  1639,  supra  note  1,  §  3195(a);  H.R. 
2643,  supra  note  8,  §  3195(a)(2);  H.R.  6046,  supra  note  5, 

§  3195(a)(2);  H.R.  5227,  supra  note  2,  §  3195(a)(2). 

347.  Id. 

348.  H.R.  2643,  supra  note  8,  §  3195(a)(4);  H.R.  6046, 
supra  note  5,  §  3195(a)(4);  H.R.  5227,  supra  note  2, 

§  3195(a) (4). 

349.  See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  19;  House  Judiciary  Report  on  H.R,  6046,  supra  note  23, 
at  29. 

350.  See  S.  220,  supra  note  7,  §  3195(b);  S.  1940,  supra 
note  5,  §  3195(b);  S.  1639,  supra  note  1,  §  3195(b);  H.R. 
2643,  supra  note  8,  §  3195(a)(3);  H.R.  6046,  supra  note  5, 

§  3195(a)(3);  H.R,  5227,  supra  note  2,  §  3195(a)(3). 

351.  S.  220,  supra  note  7,  §  3195(b)(1);  S.  1940,  supra 
note  5,  §  3195(b)(1);  S.  1639,  supra  note  1,  §  3195(b)(1); 
H.R.  2643,  supra  note  8,  §  3195(a)(3)(A);  H.R.  6046,  supra 
note  5,  §  3195(a) (3) (A) . 
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352.  S.  220,  supra  note  7,  §  3195(b)(2);  S.  1940,  supra 
note  5,  §  3195(b)(2);  S.  1639,  supra  note  1,  S  3195(b)(2); 
H.R.  2643,  supra  note  8,  S  3195(a)(3)(B);  H.R.  6046,  supra 
note  5,  S  3195(a)(3)(B);  H.R.  5227,  supra  note  2, 

S  3195(a) (3) (B) . 

353.  S.  220,  supra  note  7,  S  3195(b)(1);  S.  1940,  supra 

note  5,  §  3195(b)(1);  S.  1639,  supra  note  1,  S  3195(b)(1). 

The  Senate  Judiciary  Report  stressed  its  desire  that 

this  authority  to  release  a  fugitive  on 
bail  will  be  utilized  even  more  sparingly 
than  the  power  to  grant  bail  before  the 
extradition  hearing,  and  only  after  the 
most  thorough  and  searching  examination  of 
the  claimed  need  for  release.   It  is 
expected  that  the  courts  of  appeal  will 
keep  in  mind  that  "no  amount  of  money 
could  auiswer  the  damage  that  would  be 
sustained  by  the  United  States  if  [the 
fugitive]  were  to  be  released  on  bond, 
flee  the  jurisdiction,  and  be  unavailable 
to  surrender.  ..." 

Senate  Judiciary  Report  on  S.  1940,  supra  note  15,  at  18-19, 
quoting  Jimenez  v.  Aristequieta,  314  F.2d  649  (5th  Cir.  1963) . 
Although  the  Report  does  not  cite  to  the  particular  page  on 
which  the  quoted  material  appears  in  Jimenez,  it  can  be  found 
on  page  653  of  the  court's  opinion.   The  original  House  bill, 
H.R.  5227,  simply  stated  that  the  relator  should  be  held 
pending  appeal  if  the  Attorney  General,  upon  motion,  proved 
that  the  relator  presented  a  risk  of  flight  or  posed  a  danger 
on  appeal,  and  that  the  problem  of  success  in  appeal  was 
great.   See  H.R.  5227,  supra  note  2,  S  3195(a)  (3).   The  provi- 
sion did  not  place  upon  the  relator  any  burden  of  proving  that 
release  was  appropriate. 
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354.  H.R.  2643,  supra  note  8,  S  3195(a)(3)(A);  H.R. 
6046,  supra  note  5,  S  3195(a)(3)(A). 

355.  S.  220,  supra  note  7,  S  3195(b)(2);  S.  1940,  supra 
note  5,  S  3195(b)(2);  S.  1639,  supra  note  1,  S  3195(b)(2). 

356.  S.  220,  supra  note  7,  S  3195(b)(2);  S.  1940,  supra 
note  5,  S  3195(b)(2);  S.  1639,  supra  note  1,  §  3195(b)(2). 

357.  H.R.  2643,  supra  note  8,  S  3195(a)(3)(B);  H.R. 
6046,  supra  note  5,  S  3195(a)(3)(B). 

358.  See  S.  220,  supra  note  7,  §  3195(a);  S.  1940,  supra 
note  5,  S  3195(a);  S.  1639,  supra  note  1,  S  3195(a);  H.R. 
2643,  supra  note  8,  S  3195(a)(1);  H.R.  6046,  supra  note  5, 

S  3195(a)(1);  H.R.  5227,  supra  note  2,  §  3195(a)(1).   In 
addition,  both  bills  provide  that  the  district  court  shall 
stay  its  order  pending  the  appeal.   S.  220,  supra  note  7, 
S  3195(a);  S.  1940,  supra  note  5,  S  3195(a);  S.  1639,  supra 
note  1,  S  3195(a);  H.R.  2643,  supra  note  8,  S  3195(a)(2);  H.R. 
6046,  supra  note  5,  S  3195(a)(2);  H.R.  5227,  supra  note  2, 
S  3195(a)  (2). 

359.  Fernandez  v.  Phillips,  268  U.S.  311,  312  (1925); 
Valencia  v.  Limbs,  655  F.2d  195,  197  (9th  Cir.  1981);  Antones 
V.  Vance,  640  F.2d  3,  4-5  (4th  Cir.  1981) ;  Matter  of 
Assarsson,  635  F.2d  1237,  1240-41  C7th  Cir.  1980). 

360.  Fernandez  v.  Phillips,  268  U.S.  at  312.   The  phrase 
"finding  of  probable  cause,"  although  coiranonly  used,  is  mis- 
leading since  the  existence  of  probable  cause  is  not  a  finding 
of  fact,  but  rather  a  legal  judgment  which  is  made  based  upon 
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certain  facts  which  are  fovmd  or  allegations  which  are  ac- 
cepted as  true. 

361.  Spinelli  v.  United  States,  393  U.S.  410,  419 
(1969)  . 

362.  See,  e.g.,  Fernandez  v.  Phillips,  268  U.S.  311,  312 
(1925);  Valencia  v.  Limbs,  655  F.2d  195,  197  (9th  Cir.  1981); 

Antones  v.  Vance,  640  F.2d  3,  4-5  (4th  Cir.  1981). 

363.  See,  e.g.,  Eain  v.  Wilkes,  641  F.2d  504,  507-508 
(7th  Cir.),  cert,  denied,  454  U.S.  894  (1981);  Antones  v. 

Vance,  640  F.2d  3,  4-5  (4th  Cir.  1981);  Escobedo  v.  United 
States,  623  F.2d  1098,  1102  (5th  Cir.  1980);  Brauche  v. 
Raiche,  618  F.2d  843,  854  (1st  Cir.  1980);  Hooker  v.  Klein, 
573  F.2d  1360,  1367,  1369  C9th  Cir.  1978);  Jhirad  v.  Ferran- 
dina,  536  F.2d  478,  485  (2d  Cir.  1976). 

364.  See  generally  Fed.  R.  App.  P.  3,  4(b)  (standards 
and  notice  of  appeal) ;  Fed.  R.  Crim.  P.  52  (harmless  error  and 
plain  error) ;  Fed.  R.  Civ.  P.  15  (findings  by  district  court 
will  not  be  set  aside  vmless  clearly  erroneous) . 

365.  S.  220,  supra  note  7,  S  3195(c);  S.  1940,  supra 
note  5,  S  3195(c);  S.  1639,  supra  note  1,  S  3195(c);  H.R. 
2643,  supra  note  8,  S  3195Cb)(2);  H.R.  6046,  supra  note  5, 
S  3195(b)(2);  H.R.  5227,  supra  note  2,  S  3195(b)(2). 

366.  See  notes  362-64  supra . 

367.  H.R.  2643,  supra  note  8,  S  3195(b)(2);  H.R.  6046, 
supra  note  5,  S  3195(b) (2);  H.R.  5227,  supra  note  2, 

S  3195(b)  (2). 
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368.  The  House  Judiciary  Committee  offered  no  specifica- 
tion in  this  regard.   See  House  Judiciary  Report  on  H.R.  6046, 
supra  note  23,  at  29.   Given  the  Committee's  numerous  refer- 
ences to  criminal  jurisprudence  and  legislation  in  other 
sections  where  clarification  was  offered,  it  is  likely  the 
Committee  intended  such  an  analogy. 

369.  On  the  necessity  of  probable  cause  to  arrest  prior 
to  the  extradition  hearing,  see  supra  notes  151-68  and  accom- 
panying text. 

370.  See  e.g..  Fed.  R.  Crim.  P.  33  (after  trial  by  court 
without  jury,  upon  motion  of  defendant,  district  coiirt  may 
vacate  judgment,  hear  additional  evidence,  and  enter  new 
judgment) ;  Rule  34  (motion  in  arrest  of  judgment  to  contest 
jurisdiction) ;  Rule  36  (motion  to  correct  clerical  mistake) . 

371.  Neither  the  Senate  nor  House  Judiciary  Report 
considered  the  question. 

372.  See  notes  215  and  216  supra. 

373.  "That  which  is  explicitly  stated  excludes  anything 
else  by  implication."  For  the  application  of  this  rule  in  the 
interpretation  of  extradition  treaties,  see  1  Bassiouni,  U.S. 
International  Extradition,  supra  note  12,  at  Chap.  II,.  S  4, 
pp.  25-26. 

374.  This  section  is  discussed  at  note  421  and  accom- 
psuiying  text  infra. 

375.  Current  legislation  contains  no  provision  for 
executive  discretion  to  deny  extradition.   Such  discretion  is 
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currently  derived  from  the  executive's  constitutional  author- 
ity to  direct  foreign  affairs,  in  Article  2,  section  2. 

376.  S.  220,  supra  note  7,  §  3196(a)(3)(A);  S.  1940, 
supra  note  5,  §  3194(g) (i);  S.  1639,  supra  note  1,  S  3196(a); 
H.R.  2643,  supra  note  8,  S  3194(e)(4)(A);  H.R.  6046,  supra 
note  5,  S  3194(e)(3)(A);  H.R.  5227,  supra  note  2, 

S  3194(e)(1)(A).   The  earlier  Senate  bill  included  this  pro- 
vision in  its  section  regarding  the  hearing  rather  than  its 
section  regarding  surrender. 

377.  S.  220,  supra  note  7,  §   3196(a)(3)(B);  S.  1940, 
supra  note  5,  S  3194(g) (2);  S.  1639,  supra  note  1,  S  3194(a); 
H.R.  2643,  §  3194(e)(4)(B);  H.R,  6046,  supra  note  5, 

S  3194(e)(3)(B);  H.R.  5227,  supra  note  2,  §  3194(e)(3)(B). 
The  Senate  version  also  required  that  in  determining  these 
issues  the  Secretary  of  State  consult  with  the  Department  of 
State,  including  the  Bureau  of  Human  Rights  and  Humanitarian 
Affairs.   S.  220,  supra  note  7,  S  3196(a);  S.  1940,  supra  note 
5,  S  3194(g)(3).   The  earlier  Senate  version  provided  for 
these  matters  in  its  section  regarding  the  hearing  rather  than 
its  section  regarding  surrender.   See  S.  1940,  supra  note  5, 
S  3194(g)  (3). 

378.  U.S.  Const,  art-  2,  §  2. 

379.  See  1  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  VII,  §7. 

380.  S.  220,  supra  note  7,  §  3196(a)(1);  S.  1940,  supra 
note  5,  S  3194(g)(1);  S.  1639,  supra  note  1,  §  3194(a);  H.R. 
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2643,  supra  note  8,  S  3194(a)(4)(A);  H.R.  6046,  supra  note  5, 
S  3194(e)(3)(A);  H.R.  5227,  supra  note  2,  S  3194 (3) (1) (A) . 

381.  5  U.S.C.  SS  701  et  seq.  (1976).   The  Senate  bill 
states  that  the  Secretary's  decision  is  "a  matter  solely 
within  the  discretion  of  the  Secretary  and  is  not  subject  to 
judicial  review."  S.  220,  supra  note  7,  S  3196(a).   The 
previous  Senate  version  differed  slightly,  in  that  it  provided 
that  the  Secretary's  decision  is  "final"  rather  than  "a  matter 
solely  within  the  discretion  of  the  Secretary."  See  S.  1940, 
supra  note  5,  S  3194(g) (1).   The  House  bill  contains  no  ex- 
plicit provision  for  the  finality  and   reviewability  of  the 
Secretary's  discretion. 

382.  Protocol  Relating  to  the  Status  of  Refugees, 
entered  into  force,  1  Nov.  1968,  19  U.S.T.  6223,  T.I.A.S.  No. 
6577,  606  U.N.T.S.  267. 

383.  8  U.S.C.  S  1101.  For  an  in-depth  study,  see  Trans- 
national Legal  Problems  of  Refugees  (1982  Michigan  Yearbook  of 
Int'l  Legal  Studies). 

384.  The  Refugee  Act  provides  the  following  definition 

of  "refugee" : 

any  person  who  is  outside  any  country  of 
such  person's  nationality  or,  in  the  case 
of  a  person  having  no  nationality,  is 
outside  any  country  in  which  such  person 
last  hcdsitually  resided,  ajid  who  is  unable 
or  unwilling  to  return  to,  and  is  unable 
or  unwilling  to  avail  himself  or  herself 
of  the  protection  of,  that  country  because 
of  persecution  or  a  well-founded  fear  of 
persecution  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion. 
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Pub.  L.  No.  96-212,  Title  II,  S  201(a),  codified  at  8  U.S.C. 
S  1101(a) (42) (A). 

385.  P\ib.  L.  No.  96-212,  Title  II,  SS  208  (asylum),  209 
(adjustment  of  status),  codified  at  8  U.S.C.  SS  1158,  1159, 
See  8  C.F.R.  S  208.10  (procedures  for  review).   The  Act  spe- 
cifically states  that 

the  Attorney  General  shall  not  deport  amy 
alien  ...  to  a  country  if  the  Attorney 
General  determines  that  such  alien ' s  life 
or  freedom  would  be  threatened  in  such 
country  on  accovmt  of  race,  .religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion. 

Id.  S  203(e),  codified  at  8  O.S.C.  S  1253(h)  [emphasis  added]. 

386.  See  note  379  supra. 

387»  See  M.C.  Bassiouni,  International  Extradition  and 
World  Public  Order  531-34  (1974) .   These  observations  were 
made  by  this  writer  at  hearings  on  S.  1639,  H.R.  5227,  euid 
H.R.  6046.   See  Senate  Judiciary  Hearings  on  S.  1639,  supra 
note  3,  at  20,  House  Judiciary  Hearings  on  H.R.  5227,  supra 
note  4,  at  105-106;  House  Foreign  Affairs  Hearings  on  H.R. 
6046,  supra  note  27. 

388.   Sfee  S.  220,  supra  note  7,  S  3196(a)(3)(B);  S.  1940, 
supra  note  5,  $  3194Cg)(2);  S.  1639,  supra  note  1,  S  3194(a); 
H.R.  2643,  supra  note  8,  S  3194 (el (4) (B);  H.R.  6046,  supra 
note  5,  5  3194(e)(3)(B);  H.R.  5227,  supra  note  2, 
S   3194 (el (1)  (B). 

-389.  See  1  Bassiouni,  CT.S.  Intemational  Extradition, 
supra  note  12,  at  Chap.  VII,  S  7.   See  also  Neely  v.  Henkel, 
180  U.S.  109  (1901);  Argento  v.  Horn,  241  F.2d  258  (6th  Cir. 
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1957).   But  see  Gallina  v.  Fraser,  278  F.2d  77  (2d  Cir.  1960); 
Holmes  v.  Laird,  459  F.2d  1211  (D.C.  Cir.  1972);  U.S.  ex  rel. 
Bloomfield  v.  Gengler,  507  F.2d  925  (2d  Cir.  1974);  Peroff  v. 
Hylton,  563  F.2d  1099  (4th  Cir.  1977)  (rule  of  non-inquiry  may 
be  relaxed  in  compelling  circumstances) .   The  House  Judiciary 
Report  noted  that  the  rule  of  non-inquiry  is  "not  absolute," 
and  may  be  relaxed  in  particularly  egregious  situations.   In 
support,  the  Report  referred  to  Gallina  v.  Fraser.   See  House 
Judiciary  Report  on  H.R.  6046,  supra  note  23,  at  20. 

390.  Universal  Declaration  of  Human  Rights,  G.A.  Res. 
217  (III),  U.N.  Doc.  A/810  at  71,  11  December  1948,  article  5; 
International  Covenant  on  Civil  and  Political  Rights,  entered 
into  force,  23  March  1976,  G.A.  Res.  2200,  21  U.N.  GAOR  Supp. 
(No.  16),  52,  U.N.  Doc.  A/6316,  article  7;  European  Convention 
for  the  Protection  of  Human.  Rights  and  Fundamental  Freedoms, 
entered  into  force,  3  September  1953,  213  U.N.T.S.  222,  arti- 
cle 3;  American  Declaration  of  the  Rights  and  Duties  of  Man, 
O.A.S.  Res.  XXX,  adopted  by  The  Ninth  International  Conference 
of  American  States  (30  March  -  2  May  1948),  O.A.S.  Off.  Rec. 
OEA/Ser.  L/V/I.4  Rev.  (1965),  article  XXVIII;  American  Conven- 
tion on  Htiman  Rights,  opened  for  signature,  22  November  1969, 
O.A.S.  Off.  Rec.  OEA/Ser.  K/XVI/1.1,  Doc.  65,  Rev.  1,  Corr.  1, 
article  5. 

391.  See  House  Foreign  Affairs  Hearings  on  H.R.  6046, 
supra  note  27.  See  also  Senate  Judiciary  Hearings  on  S.  1639, 
supra  note  3,  at  21  (testimony  of  M-  Cherif  Bassiouni) ;  House 
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Judiciary  Hearings  on  H,R.  5227,  supra  note  4,  at  100,  104-105 
(testimony  of  M.  Cherif  Bassiouni) . 

392.  See  2  Bassiouni,  U.S.  International  Extradition, 
supra  note  12,  at  Chap.  VIII,  S  5. 

393.  See  18  a.S.C.  SS  4107-4108  (1976).   The  inclusion 
of  a  provision  regarding  conditional  surrender  was  suggested 
by  this  writer  at  hearings  before  the  Senate  Judicieiry  Com- 
mittee on  S.  1639.'  See  Senate  Judiciary  Hearings  on  S.  1639, 
supra  note  3,  at  20  (testimony  of  M.  Cherif  Bassiouni) .   The 
provision  was  added  by  the  Senate  Judiciary  Committee  to  S. 
1940  and  S.  220  and  was  carried  over  in  H.R.  5227  and  H.R. 
6046.   See  S.  220,  supra  note  7,  S  3196  (a)  (2);  S.  1940,  supra 
note  5,  S  3196 (a)  (2);  H.R.  2643,  supra  note  8,  S  3196(a);  H.R. 
6046,  supra  note  5,  S  3196(a). 

394.  See  supra  notes  388-90  and  accompanying  text. 

395.  See  S.  220,  supra  note  1 ,  S  3196;  S.  1940,  supra 
note  5,  S  3196;  H.R.  2643,  supra  note  8,  S  3196;  H.R.  6046, 
supra  note  5,  S  3196. 

396.  S.  220,  supra  note  1 ,   S  3196(a);  S.  1940,  supra 
note  5,  S  3196(a);  S.  1639,  supra  note  1,  S  3196(a);  H.R. 
2643,  supra  note  8,  S  3196(a);  H.R.  6046,  supra  note  5, 

S  3196(a)?  H.R.  5227,  supra  note  2,  S  3196(a). 

397.  S.  220,  supra  note  7,  S  3196(a);  S.  1940,  supra 
note  5,  S  3196(a);  S.  1639,  supra  note  1,  S  3196(a);  H.R. 
2643,  supra  note  8,  S  3196(a);  H.R.  6046,  supra  note  5, 

S  3196(a);  H.R.  5227,  supra  note  2,  S  3196 (a). 
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398.  S  220,  supra  note  7,  S  3196(b);  S.  1940,  supra  note 
5,  S  3196(b);  S.  1639,  supra  note  1,  S  3196(b);  H.R.  2643, 
supra  note  8,  S  3196(b);  H.R.  6046,  supra  note  5,  §  3196(b); 
H.R.  5227,  supra  note  2,  S  3196(b).   The  Secretary  of  State 
must  also  notify  the  requesting  state  of  the  time  limitations 
for  removal  if  the  Secretary  has  determined  that  extradition 
is  appropriate. 

399.  H.R.  2643,  supra  note  8,  S  3196(b);  H.R.  6046, 
supra  note  5,  S  3196(b);  H.R.  5227,  supra  note  2,  S  3196(b). 
The  Senate  makes  no  specification  of  who  is  to  perform  the 
surrender . 

400.  S.  220,  supra  note  7,  S  3196(c)(1);  S.  1940,  supra 
note  5,  S  3196(c)(1);  S.  1639,  supra  note  1,  S  3196(c)(1). 

401.  S.  220,  supra  note  7,  S  3196(c)(2);  S.  1940,  supra 
note  5,  S  3196(c)(2);  S.  1639,  supra  note  1,  S  3196(c)(2). 

402.  S.  220,  supra  note  7,  S  3196(c);  S.  1940,  supra 
note  5,  S  3196(c)?  S.  1639,  supra  note  1,  S  3196(c). 

403.  S.  220,  supra  note  7,  S  3196(c);  S.  1940,  supra 
note  5,  S  3196(c);  S.  1639^  supra  note  1,  S  3196(c). 

404.  H.R.  2643,  supra  note  8,  §  3194(i);  H.R.  6046, 
supra  note  5,  S  3194(i);  H.R.  5227,  supra  note  2,  S  3194(i). 

405.  H.R.  2643,  Supra  note  8,  S  3196(c)(1);  H.R.  6046, 
supra  note  5,  S  3196(c) (1).   In  addition,  however,  it  further 
requires  that  surrender  be  performed  within  thirty  days  from 
the  court's  certification  of  its  treuiscript  if  the  relator  has 
waived  the  extradition  hearing.  H.R.  2643,  supra  note  8, 

S  3196(c)(2);  H.R.  6046,  supra  note  5,  S  3196(c)(2).  The 
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original  House  bill,  H.R.  5227,  contained  no  limitation  on  the 
relator's  removal  in  either  situation. 

406.  H.R.  2643,  supra  note  8,  SS  3194 (i),  3196(c);  H.R. 
6046,  supra  note  5,  SS  3194(i),  3196(c);  H.R.  5227,  supra  note 
2,  S  3194(i). 

407.  H.R.  2643,  supra  note  8,  SS  3194 (i),  3196(c);  H.R. 
6046,  supra  note  5,  §S  3194(i),  3196(c);  H.R.  5227,  supra  note 
2,  S  3194 (i). 

408.  H.R.  2643,  supra  note  8,  SS  3194 (i),  3196(c);  H.R. 
6046,  supra  note  5,  SS  3194 (i),  3196(c);  H.R.  5227,  supra  note 
2,  S  3194(i) 

409.  The  House  bill  provides 

The  United  States  may  cooperate  in 
the  transit  through  the  territory  of  the 
United  States  of  a  person  in  custody  for 
extradition  from  one  foreign  state  to 
another  foreign  state.   The  Attorney 
General  may  hold  such  person  in  custody 
for  not  more  than  ten  days  until  arrange- 
ments are  made  for  the  continuation  of 
such  person's  treuisit. 

H.R.  2643,  supra  note  8,  S  3197;  H.R.  6046,  supra  note  5, 

S  3197.   There  is  no  equivalent  provision  in  H.R.  5227. 

410.  A  recommendation  that  the  new  legislation  contain  a 
provision  for  tremsit  extradition  was  made  by  this  writer 
before  the  Senate  and  House  Judiciary  Committee  Hearings  on 
the  proposed  Act.  See  Senate  Judiciary  Hearings  on  S.  1639, 
supra  note  3,  at  20;  House  Judiciary  Hearings  on  H.R.  5227, 
supra  note  4,  at  106. 

411.  See  note  Aid   supra. 
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412.  At  the  least,  the  provision  would  violate  the 
fourth  amendment  of  the  U.S.  Constitution  requiring  probable 
cause  for  an  arrest. 

413.  See  S.   220,  supra  note  7,  S  3197;  S.  1940,  supra 
note  5,  S  3197;  S.  1639,  supra  note  1,  S  3197;  H.R.  2643, 
supra  note  8,  S  3198;  H.R.  6046,  supra  note  5,  §  3198;  H.R. 
5227,  supra  note  2,  S  3197. 

414.  S.  220,  supra  note  7,  §  3197(a);  S.  1940,  supra 
note  5,  S  3197(a);  S.  1639,  supra  note  1,  S  3197(a);  H.R. 
2643,  supra  note  8,  S  3198(a);  H.R.  6046,  supra  note  5, 

§  3198(a);  H.R.  5227,  supra  note  2,  §  3198(a).   Under  current 
practice,  it  is  the  Secretary  of  State  rather  than  the  Attor- 
ney General  who  has  the  authority  to  appoint  agents.   See  18 
U.S.C.  S  3192  (1976);  Exec.  Order  No.  22517,  35  Fed.  Reg.  4937 
(1970),  reprinted  in  1970  U.S.C. A. A.N.  6232. 

415.  The  Senate  and  House  Judiciary  Reports,  in  their 
commentaries  on  this  section,  refer  to  the  process  of  extra- 
dition, but  do  not  specifically  limit  the  authority  to  such 
process.   See  Senate  Judiciary  Report  on  S.  1940,  supra  note 
15,  at  23-24;  House  Judiciary  Report  on  H.R.  6046,  supra  note 
23,  at  33.  .        _ 

416.  This  proced\ire  is  now  statutorily  regulated  at  18 
U.S.C.  SS  4107-4108  (1976) . 

417.  See  Bassiovini,  "International  Procedures  for  the 
Apprehension  and  Rendition  of  Fugitive  Offenders,"  74  Proc. 
Am.  Soc'y  Int'l  L.  273  (1980). 
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418.  See  H.R.  2643,  supra  note  8,  SS  3194(i),  3196(c); 
H.R.  6046,  supra  note  5,  SS  3194(c),  3196(c);  H.R.  5227,  supra 
note  2,  S  3194(c) . 

419.  See  H.R.  2643,  supra  note  8,  SS  3194 (i) ,  3196(c); 
H.R.  6046,  supra  note  5,  §S  3194(c),  3196(c);  H.R.  5227,  supra 
note  2,  S  3194 (i) . 

420.  See  notes  239-44  and  accompanying  text  supra 

421.  The  bill  states: 

The  Supreme  Court  of  the  United 
States  shall  prescribe,  from  time  to  time, 
rules  of  practice  and  procedure  with 
respect  to  any  or  all  proceedings  under 
this  chapter.   The  Supreme  Court  may  fix 
the  dates  when  such  rules  shall  take 
effect,  except  that  such  rules  shall  not 
take  effect  until  they  have  been  reported 
to  Congress  by  the  Chief  Justice  at  or 
after  the  beginning  of  a  regular  session 
thereof  but  not  later  than  the  first  day 
of  May,  and  until  the  expiration  of  one 
hundred  and  eighty  days  after  they  have 
been  thus  reported. 

H.R.  2643,  supra  note  8,  S  3199 (f);  H.R.  6046,  supra  note  5, 

S  3199(f);  H.R.  5227,  supra  note  2,  S  3198(f). 

422.  S.  220,  supra  note  7,  S  3198(b);  S.  1940,  supra 
note  5,  S  3198(b);  S.  1639,  supra  note  1,  S  3198(b);  H.R. 
2643,  supra  note  8,  S  3199(e);  H.R.  6046,  supra  note  5, 

S  3199(e);  H.R.  5227,  supra  note  2,  S  3198(e). 

423.  S.  220,  supra  note  7,  S  3198(b);  S.  1940,  supra 
note  5,  S  3198(b);  S.  1639,  supra  note  1,  S  3198Cb);  H.R. 
2643,  supra  note  8,  S  3199Ce);  H.R.  6046,  supra  note  5, 

S  3199(e);  H.R.  5227,  supra  note  2,  S  3198(e). 

424.  5  U.S.C.  SS  701  et  seq.  (1976). 
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425.  See  S.  220,  supra  note  7,  S  3196  (a) (3) (B) ;  S.  1940, 
supra  note  5,  S  3194(g)(2);  S.  1639,  supra  note  1,  S  3194(a); 
H.R.  2643,  supra  note  8,  S  3194(e)(4)(B);  H.R.  6046,  supra 
note  5,  S  3194(e)(3)(B);  H.R.  5227,  supra  note  2, 

S  3194(e)(1)(B).   This  section  of  the  "Act"  is  discussed  at 
notes  375-94  and  accompanying  text  supra . 

426.  See  generally  2  Bassiouni,  U.S.  International 
Extradition,  supra  note  12,  at  Chap.  IX. 

427.  See  Nee ly  v.  Henkel,  180  U.S.  109  (1901).   The 
"rule  of  non-inquiry"  is  brought  into  sharp  focus  in  the  line 
of  cases  dealing  with  convictions  in  absentia.   In  such  cases, 
the  United  States  follows  the  general  practice  in  interna- 
tional law  that  convictions  in  absentia  are  not  conclusive  to 
the  individual's  guilt  but  are  regarded  as  equivalent  to 
indictments  or  formal  charges  against  the  individual  sought  to 
be  extradited.  A  careful  reading  of  the  decisions  applying 
the  rule  of  non-inquiry  in  such  cases  reveals  that  while  the 
courts  prefer  not  to  inquire  into  the  treatment  to  be  received 
by  the  relator  upon  svirrender  or  the  cpaality  of  justice  he  or 
she  is  expected  to  receive,  there  is  nonetheless  in  some 
instcuices  a  finding  of  nonextraditability  on  "other  grounds." 
See  Ex  parte  Fudera,  162  F.  591  CS.D.N.Y.  1908);  Ex  parte 
LaMantia,  206  P.  330  (S.D.N.Y.  1918);  In  re  Mylones,  187  F. 
Supp.  716  (N.D.  Ala.  1960).   See  also  Argento  v.  Horn,  241 
F._2d  258  (6th  Cir.  1957)  . 

428.  Holmes  v.  Laird,  459  F.2d  1211  (D.C.  Cir.  1972); 
Gallina  v.  Praser,  278  F.2d  77  C2d  Cir.  1960).  A  requesting 
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state's  internal  procedures  will  only  be  examined  when  they 
are  antithetical  to  the  federal  court's  sense  of  decency. 
U.S..  ex  rel.  Bloomfield  v.  Gengler,  507  F.2d  925  (2d  Cir. 
1974)  . 

429.  See  Gallina  v.  Fraser,  278  F.2d  77,  78-79  (2d  Cir. 
1960);  Rosado  v-  Civiletti,  621  F.2d  1179  (2d  Cir.  1980); 
Escobedo  v.  United  States,  621  F.2d  1098  (5th  Cir.  1980). 

430.  G.A.  Res.  217  A  (III). 

431.  G.A.  Res.  2200  A,  21  U.N.  GAOR,  Supp.  (No.  16)  49, 
U.N.  Doc.  A/6316. 

432.  O.A.S.  Official  Records  Ser.  K/XVI/1.1,  Doc.  65, 
Rev.  1,  Corr.  1,  7  January  1970. 

433.  The  Draft  Convention  for  the  Prevention  and  Sup- 
pression of  Torture,  1  February  1978,  U.N.  Doc.  E/CN.4/NG0 
213,  now  under  U.N.  consideration.   See  also  Bassiouni  & 
Derby,  "An  Appraisal  of  Torture  in  International  Law  and 
Practice:  The  Need  for  em  International  Convention  for  the 
Prevention  and  Suppression  of  Torture,"  48  Rev.  Int'le  de 
Droit  Penal  23  (1977). 

434.  See  notes  379-87  emd  accompanying  text  supra . 

435.  These  observations  and  suggestions  were  also  made 
by  this  writer  at  congressional  hearings  in  vaxious  versions 
of  the  "Act."  See  Senate  Judiciary  Hearings  on  S.  1639,  supra 
note  3,  at  21;  House  Judiciary  Hearings  on  H.R.  5227,  supra 
note  4,  at  100,  104-105;  House  Foreign  Affairs  Hearings  on 
H.R.  6046,  supra  note  27. 
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436.  See  Treaty  Between  the  United  States  emd  Mexico, 

entered  into  force,  25  January  1980,  U.S.T.  ,  T.I.A.S. 

No.  9656,  art.  17;  Treaty  Between  the  United  States  and  the 
Federal  Republic  of  Germany,  entered  into  force,  29  August 

1980,  U.S.T.  ,  T.I.A.S.  No.  9785,  art.  32.   See  also 

Cosgrove  v.  Winney,  174  U.S.  64  (1899) ;  Johnson  v.  Brown,  205 
U.S.  309  (1907);  Greene  v.  United  States,  154  F.2d  401  (5th 
Cir.  1907);  Collins  v.  O'Neil,  214  U.S.  113  (1909);  United 
States  V.  Paroutian,  299  F.2d  486  (2d  Cir.  1962);  Fiocconi  v. 
United  States,  464  F.2d  475  (2d  Cir.  1972);  Shaprio  v. 
Ferrandina,  478  F.2d  894  (2d  Cir.),  cert,  dismissed,  414  U.S. 
884  (1973);  McGann  v.  U.S.  Board  of  Parole,  488  F.2d  39 
(1973);  United  States  v.  Rossi,  545  F.2d  814  (2d  Cir.  1976); 
United  States  v.  Flores,  538  F.2d  939  (2d  Cir.  1976);  Freedman 
V.  United  States,  437  F.  Supp.  1252  (N.D.  Ga.  1977);  Berenguer 
V.  Vance,  473  F.  Supp.  1195  (D.D.C.  1979). 

437.  See  generally  1  Bassiouni,  U.S.  International 
Extradition,  supra  note  12,  at  Chap.  VII,  S  6. 

438.  See  S.  220,  supra  note  7,  S  3193;  S.  1940,  supra 
note  5,  §  3193;  S.  1639,  supra  note  1,  S  3193;  H.R.  2643, 
supra  note  8,  S  3193;  H.R.  6046,  supra  note  5,  S  3193;  H.R. 
5227,  supra  note  2,  §  3193.   See  also  House  Judiciary  Report 
on  H.R.  6046,  supra  note  23,  at  12.  The  section  regarding 
waiver  is  discussed  at  notes  187-212  supra . 

439.  The  "Act"  provides  for  conditional  extradition  as 
part  of  the  Secretary  of  State's  executive  discretion.   See  S. 
220,  supra  note  7,  S  3196 Ca) (3) (B) ;  S.  1940,  supra  note  5, 
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S  3194(g)(2);  S.  1639,  supra  note  1,  §  3194(a);  H.R.  2643, 
supra  note  8,  §  3194(a)(4)(B);  H.R.  6046,  supra  note  5, 
S  3194(e)(3)(B);  H.R.  5227,  supra  note  2,  S  3194(e)(1)(B).   It 
is  discussed  at  notes  338-90  and  accompanying  text  supra,  and 

also  discussed  with  respect  to  the  rule  of  non-inquiry  at 

notes  424-35  and   accomp£mying  text  supra . 

440.   These  suggestions  were  made  by  this  writer  at 

congressional  hearings  on  various  versions  of  the  "Act."  See 

Senate  Judiciary  Hearings  on  S.  1639,  supra  note  24,  at  20; 

House  Judiciary  Hearings  on  H.R.  5227,  supra  note  4,  at  103; 

House  Foreign  Affairs  Hearings  on  H.R.  6046.  supra  note  27. 
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May   2,    1983 


Congressman  William  J.  Hughes 
Chairman 

Subcommittee  on  Crime 
Committee  on  the  Judiciary 
House  of  Representatives 
Washington,  D.C.   20515 


Dear  Congressman  Hughes: 


Re:   H.R.  2643,  Extradition  Act  of 
1983 


Thank  you  for  requesting  my  comments  on  H.R.  2643,  the 
Extradition  Act  of  1983.   I  would  request  that  this  letter  be 
treated  as  my  prepared  statement  at  the  subcommittee  hearing  on 
Thursday,  May  5,  1983. 

On  the  whole,  I  believe  the  provisions  of  H.R.  2643  represent  a 
reasonable  attempt  to  define  the  scope  of  the  political  offense 
exception  in  international  extradition  proceedings.   Although  I 
believe  that  the  judiciary  has  adequately  and  fairly  defined  and 
interpreted  the  political  offense  doctrine,  I  recognize  that  some 
statutory  definitional  language  is  probably  unavoidable.   If  that  is 
the  case,  H.R.  2643  provides  a  structure  for  the  political  offense 
exception  which  appears  to  be  reasonable  and  flexible  enough  to 
permit  the  judiciary  to  discharge  its  decisionmaking  responsibility 
in  that  area. 

The  following  observations  are  keyed  to  those  sections  of  H.R. 
2643  which  I  believe  deserve  further  comment  or  modification, 

§3 192(a)(2):   While  this  provision  is  not  equivalent  to  a 
double  jeopardy  bar,  it  will  discourage  judge  shopping  where  the 
first  extradition  request  is  denied  and  no  new  facts  can  be  offered 
in  support  of  a  second  extradition  request.   I  think  this  provision 
is  essential  to  a  fair  extradition  process  and  is  the  best  method  to 
prevent  prosecutorial  forum  shopping. 
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§ 3 1 9 2 ( c )  :   This  provision  sensibly  incorporates  mandatory  venue 
transfer  to  the  district  where  the  accused  is  found  and  eliminates 
the  unfair  burden  of  a  District  of  Columbia  forum  for  persons 
residing  or  found  elsewhere. 
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a  practical  matter,  to  obtain  release  on  bail 
ed  in  an  extradition  proceeding  must  always 
owing  that  he  is  not  a  flight  risk  and  is  not 
ther  person  or  the  community.   Codification  of 
92(d)(2)(A)  and  (B)  is  certainly  desirable  to 
al  judges  and  magistrates  recognize  that  the 
ed  to  immediate  bail  release.   However,  I 
(C)  as  being  irrelevant  to  and  unworkable  in 
isionmaking.   The  accused  is  rarely,  if  ever, 
r  evidence  on  the  question  of  jeopardy  to 
nships.   Furthermore,  the  wording  of  that 
e  (i.e.,  "with  respect  to  a  treaty  concerning 
ere  would  be  substantial  confusion  about 
f  jeopardy  to  a  foreign  state  relationship  is 
d)(2(C).   I  urge  eliminating  subsection 


§31 92(d) (3)  :   I  oppose  an  extension  beyond  10  days  of  the 
provisions  of  §3192(d)  (2)  .   Such  extensions,  which  have  no  maximum 
limitations,  can  be  abused  by  overzealous  prosecutors. 

§31 92(e)  :   The  60  day  provisional  arrest  period  is  appropriate. 
A  shorter  provisional  arrest  period  of  30  or  45  days  would,  in  my 
opinion,  not  be  desirable  for  either  the  government  or  the  accused 
in  most  cases.   I  object  to  the  provision  for  an  unlimited  number  of 
15  day  extensions,  upon  a  showing  of  good  cause.   As  a  practical 
matter,  virtually  any  "cause"  will  be  "good"  enough  for  most  judges 
to  order  such  extensions,  irrespective  of  the  dilatoriness  of  the 
demanding  country  or  the  Justice  Department  in  filing  the  required 
extradition  documents.   In  my  experience,  I  have  never  known  a 
situation  where  the  demanding  country  was  unable  to  have  its 
documents  filed  with  the  court  within  60  dayus.   In  these  days  of 
instant  communication,  the  demanding  country  should  not  be  provided 
with  statutory  authority  for  potentially  lengthy  extensions  which 
could  even  go  beyond  the  90  day  provisional  arrest  period  now 
authorized  under  18  U.S.C.  §3187. 
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I  believe  that  the  magistrates  are  capable  of  interpreting  the 
trends  in  the  law  to  determine  if  the  conduct  is  viewed  as  criminal 
in  this  country.   I  would  therefore  suggest  a  more  flexible 
provision  than  (C)(ii)  which  would  allow  the  courts  to  interpret 
trends  in  the  criminal  law  without  being  obligated  to  rule  on  the 
basis  of  numerical  majorities. 

§3194(d) (2)(A) :   As  I  read  this  section,  if  the  applicable 
treaty  does  not  specify  a  statute  of  limitations  defense,  the 
§31 94(d) ( 2) (A)  statute  of  limitations  defense  will  only  be  measured 
by  the  law  of  the  requesting  party.   In  view  of  the  jurisdictional 
nature  of  the  statute  of  limitations  in  all  federal  criminal 
cases  where  a  statute  of  limitations  applies,  I  believe  that  the 
five  year  federal  statute  of  limitations  should  also  be  incorporated 
into  this  section.   I  find  it  unfair  to  eliminate  the  bilateral 
statute  of  limitations  feature  from  this  section  when  that  bilateral 
feature  has  almost  always  been  included  in  the  treaties. 
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§31 94(d)  (2 
est abl ish 
evidence . 


.   .(C):   I  agree  that  the  accused  should  have  to 
a  pol itical  offense  exception  claim  by  a  preponderance 


of 


§3194(e) ( 1 ) (A)  :   I  do  not  understand  the  purpose  of  this 
provision.   It  appears  to  give  either  side  the  opportunity  to  have 
the  political  offense  exception  issue  decided  by  a  district  court 
judge,  rather  than  a  magistrate.   The  provision  seems  thoroughly 
unworkable  because  no  statutory  grounds  are  set  forth  for  such  a 
motion,  and  decision  on  such  a  motion  by  a  district  court  judge  is 
discretionary  rather  than  mandatory.   If  the  intent  of  the 
subsection  is  to  permit  judge  shopping  by  both  the  accused  and  the 
government,  I  have  no  objection.   However,  I  suspect  my  feelings 
would  not  be  shared  by  the  district  court  judges.   I  also  suspect  I 
may  be  misconstruing  the  intent  of  subsection  (e)(1)(A). 

§3194(e) (2) :   I  am  gratified  that  the  bill  maintains  the 
jurisdictionof  the  courts  to  decide  the  political  offense  claim.   I 
think  this  provision  very  correctly  excludes,  without  exception, 
those  offenses  set  forth  in  (e)(2)(A)  thought  (C).   While  I  may 
quarrel  with  the  constitutionality  of  mandatory  extradition,  and  the 
concomitant  inapplicability  of  the  political  offense  exception,  as 
incorporated  in  (e)(2)(D),  the  statute,  as  a  constitutional  matter, 
must  give  way  to  the  superior  legal  force  of  such  treaty 
provisions. 

I  read  the  "extraordinary  circumstances"  language  in 
§3194(e)(3)  as  preserving  the  power  of  the  courts  to  uphold  a  claim 
where  acts  of  violence  are  involved,  and  where  the  other  present 
legal  requirements  of  the  political  offense  exception  have  been 
proved . 


I  object  to  the  preponderance  of  the  evidence  burden  of  proof 
in  §3199(c) (10) (B) .   Once  the  accused  has  been  released  on  bail,  the 
government  should  be  required  to  offer  clear  and  convincing  evidence 
in  support  of  a  detention  motion  under  (c)(10)(A). 

I  look  forward  to  testifying  before  the  Subcommittee  on  H.R. 
2643.   As  one  of  the  few  lawyers  in  the  country  who  has  represented 
a  number  of  accused  persons  in  international  extradition  cases,  I 
believe  I  can  offer  a  practical  perspective  on  the  issues  involved. 


Yours  very  truly, 
WILLIAM  M.  GOODMAN 


WM6/njk 
enc  . 
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SOUTHERN    DISTRICT  OF    FLORIDA 

POST  OFFICE  BOX  OI29I9 

MIAMI.    FLORIDA    33101 


PETER    R.    PALERMO 

UNITED  STATES  MAGISTRATB 


May  16,  1983 


Congressman  .William  J.  Hughes 
Chairman,  Subcommittee  On  Crime 
207  Cannon  H.O.  Building, 
Washington,  D.C.  20515 

Attention:   Ms.  Virginia  E.  Sloan 

Dear  Conressman  Hughes: 

Subject:  Bill  To  Reform  The  Extradition 
Laws  of  the  United  States 

As  I  understand  there  may  have  been  some  confusion 
in  re;  my  testimony,  I  shall  attempt  to  clarify  my 
views  in  this  letter. 

1.  I  concur  with  your  views  in  re;  bail  should  be 
expanded  along  the  lines  set  forth  in  H.R.  2643. 

2.  The  law  re;  "Rule  of  Non  Inquiry"  should  basically 
remain  as  is  set  forth  in  current  law. 

3.  I  feel  strongly  that  the  courts  should  have  some  re- 
view of  the  State  Departments  findings.  This  review 
should  be  limited  and  clearly  set  limits  in  the  law. 

It  was  a  pleasure  appearing  before  your  committee  and 
hope  that  I  may  have  aided  in  your  deliberations. 


Very  truly  yours, ^  -^^  ^^^^) 


Peter  R.  Palermo, 
Chief  U.  S.  Magistrate 

PRP/ars 
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NORTHWESTERN  UNIVERSITY 
SCHOOL  OF  LAW 

S57  EAST  CHICAGO  AVENUE 
CHICAGO.  ILLINOIS  60611 


May  16,  1983 


Ms.  Virginia  Sloan 

Assistant  Counsel 

Subcommittee  on  Crime 

U.S.  House  of  Representatives 

207  Cannon  House  Office  Building 

Washington,  D.C.  20515 

Dear  Ms.  Sloan: 

Following  our  recent  telephone  conversation,  here  are  my 
expanded  views  on  the  Rule  of  Non-Inquiry: 

Section  3194(e)(4)  of  H.R.  2643  codifies  and  somewhat 
expands  the  rule  of  non-inquiry  by  prohibiting  courts  of 
extradition  from  considering  (A)  the  motive  of  the  requesting 
government,  or  (B)  whether  the  extradition  is  incompatible  with 
humanitarian  considerations.   This  formulation  appears  to  bar 
courts  from  denying  extradition  on  the  ground  that  the  defendant, 
if  returned,  would  be  subjected  to  treatment  which  "shocks  the 
conscience."   Some  courts  previously  treated  such  circumstances 
as  an  exception  to  the  rule  of  non-inqury.   The  question  which 
then  arises  is  whether  section  3194(e)  (4)  should  be  amended  or 
deleted  so  as  to  allow  the  courts  to  continue  to  exercise 
jurisdiction  in  conscience  shocking  situations. 

Let  me  begin  the  discussion  of  this  question  by  stating  two 
premises:  (1)  judgments  concerning  the  nature,  good  faith,  and 
motives  of  a  requesting  government  are  political  in  nature  and 
ought  to  be  made  by  the  executive;  (2)  the  Secretary  of  State  may 
be  relied  upon  to  refrain  from  extraditing  individuals  under 
"inhumane"  circumstances.   Thus,  consideration  by  the  courts  of 
humanitarian  concerns  would  not  appear  to  be  outcome  determi- 
native.  It  prospective  treatment  shocks  the  conscience  of  a 
3udge,  it  will  also  shock  the  conscience  of  the  Secretary  of 
State. 


Since  the  decision  may  safely  be  vested  in  either  the  execu- 
tive or  the  judiciary,  it  is  necessary  to  examine  the  merits  of 
each  alternative.   The  executive  approach  has  the  advantages  of 
uniformity  and  discreteness.   It  would  eliminate  the  risk  of 
conflicting  decisions  from  various  courts,  and  would  allow 
decisions  to  be  made  in  the  most  politically  discrete  manner. 

The  judicial  approach,  on  the  other  hand,  has  the  advantge 
of  efficiency.   The  extradition  process,  if  fully  contested,  may 
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take  as  long  as  two  or  three  years.   It  seems  ineffecient  to  the 
point  of  foolishness  to  require  a  judge  to  certify  extradition 
under  "conscience  shocking"  circumstances,  only  to  have  the 
Secretary  of  State  deny  the  request  several  years  later. 

Let  me  illustrate  with  an  example.   Suppose  extradition  is 
being  sought  of  an  individual  who  is  wanted  for  the  crime  of 
grand  theft,  and  that  the  punishment  he  faces  is  the  amputation 
of  a  hand.   It  is  safe  to  assume  that  neither  a  federal  judge  nor 
the  Secretary  of  State  would  agree  to  rendition.   Why,  then, 
should  we  require  a  full  trial,  two  levels  of  appeal,  and  then  an 
executive  decision-making  process  before  denying  the  request. 
These  cases,  by  definition,  are  easy  and  obvious;  it  makes  the 
most  sense  to  resolve  them  at  the  earliest  opportunity.   Finally, 
there  is  no  indication  from  past  experience  that  the  courts  are 
likely  to  abuse  or  overuse  the  power  to  deny  extradition  pursuant 
to  this  exception  to  the  rule  of  non-inquiry.   To  paraphrase 
Congressman  Hughes,  as  he  paraphrased  many  others:  If  it  isn't 
broken,  why  fix  it? 

Political  motive  cases,  of  course,  are  not  easy  and  obvious. 
Neither  can  one  envision  a  "motive"  case  which  would  shock  the 
conscience.   Thus,  this  aspect  of  the  rule  of  non-inquiry  should 
be  reserved  unqualifiedly  for  the  executive. 

The  final  question  is  how  H.R.  2643  ought  to  deal  with  the 
rule  of  non-inquiry.   One  solution  would  be  to  eliminate  section 
3194(e)(4)  entirely.   Presumably,  this  would  leave  the  law  as  it 
now  stands.   My  fear  concerning  this  approach  is  that  it  would 
result  in  undesired  ambiguity  concerning  political  motive  cases 
—  since  they  might  then  appear  to  be  justiciable  under  section 
3194(d)(2)(C).   There  is  also  a  nagging  disharmony  to  the  idea  of 
enacting  a  comprehensive  extradition  reform  act  which  deals  with 
an  important  topic  only  through  silence.   After  all,  the  problem 
with  the  existing  law  is  the  lack  of  statutory  guidance.   I  would 
suggest,  therefore,  that  the  better  approach  would  be  to  delete 
only  section  3194(e)(4)(B),  leaving  3194(e)(4)(A)  intact.   It 
would  then  be  clear,  assuming  appropriate  legislative  history, 
that  a  court  could  consider  humanitarian  concerns,  but  not  the 
question  of  pretext  or  motive. 

I  hope  that  this  brief  exposition  will  be  helpful.   Please 
let  me  know  it  you  have  any  further  questions. 


jubet 
PTofessor  of  Law 


SL/ms 
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William  J.  Hughes 
Chairman 

Subcommittee  on  Crime  of  the 
Committee  on  the  Judiciary 
United  States  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Chairman  Hughes : 

I  am  concerned  that  some  confusion  may  have 
attended  the  presentations  at  the  hearing  held  on  May 
5,  1983,  on  H.R.  2643,  the  Extradition  Act  of  1983. 
I  wish  to  focus  specifically  on  the  comments  of  Pro- 
fessor Steven  Lubet  regarding  the  relationship  between 
the  law  of  international  extradition  and  political 
asylum. 

Contrary  to  Professor  Lubet 's  suggestion, 
it  is  not  our  contention  that  a  grant  of  asylum  should, 
without  more,  protect  a  person  who  would  otherc^7ise  be 
extradited  for  the  commission  of  a  crime.   We  do  not 
contend  in  that  regard  that  one's  immigration  status, 
whether  it  be  asylee,  permanent  resident,  or  citizen 
is  a  basis  upon  which  to  withhold  extradition. 

Rather,  our  concern  is  that  different  stan- 
dards not  be  utilized  in  the  extradition  context  to 
resolve  the  political  offense  issue  than  those  that 
would  be  utilized  to  resolve  the  very  same  issue  in 
the  context  of  an  application  for  political  asylum. 
To  utilize  different  substantive  standards  to  resolve 
the  issue,  or  to  have  the  issue  resolved  in  different 
fora  Ci.e.,  in  the  Executive  as  opposed  to  the  Judicial 
branch) ,  raise  the  risk  that  a  refugee  would  be  extra- 
dited because  of  different  standards,  or  because  the 
Department  of  State  considers  it  politically  expedient. 


FOGNDED  BY  THE  INTERMATIONAL  LEAGUE  FOR  HUA\AN  RIGHTS  AND  THE  COUNCIL  OF  NEW  YORK  LAW  ASSOCIATES 


390 


William  J.  Hughes 

The  hypothetical  posed  by  Representative 
McCollura  regarding  Lech  Walesa  killing  a  prison  guard 
and  hijacking  a  plane  to  the  United  States  in  order  to 
effectuate  an  escape  is  illustrative.   Under  the  po- 
litical offense  doctrine  as  codified  in  the  proposed 
legislation,  neither  of  the  offenses  (murder  or  air- 
craft hijacking)  would  be  considered  "political"  and 
bases  upon  which  to  defend  against  extradition.   'The 
only  remedy  would  be  that  of  an  exercise  of  unreview- 
able discretion  on  the  part  of  the  Secretary  of  State, 
a  remedy  which  would  vary  with  the  politics  of  the  time. 

Nor  would  squaring  the  standards  in  the 
asylum  and  extradition  areas  provide  undue  protection 
to  individuals.   Should  evidence  become  available  after 
asylum  had  been  granted  which  indicates  that  the  asylee 
had  committed  a  serious  non-political  offense,  asylum 
could  be  revoked  and  extradition  sought  for  the  offense 
in  question.   8  CFR  Sections  208.8(f)  and  208.15(3). 

I  hope  that  these  supplemental  comments  will 
obviate  the  confusion  that  I  feel  developed  at  the 
hearing  regarding  the  bill.   I  would  welcome  any  other 
questions  or  inquiries  that  you  may  have. 

Sincerely, 


ACH/ag 
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16  WS 


OF   COUNSEL 
LAWRENCE    D.    HOCMMAN 


May  25,  1983 


Congresanan  William  J.  Hu^es 
Chairman 

Subcanmittee  on  Crime 
Cotmittee  on  the  Judiciary 
House  of  Representatives 
Washington,  D.C.  20515 

RE:  H.R.  2643,  Extradition  Act  of  1983 

Dear  Ccngressnan  Hughes: 

Thank  you  for  requesting  my  coiments  on  H.R.  2643,  the  Extradition  Act  of 
1983.  I  would  request  that  this  letter  be  treated  as  my  proposed  stataient 
in  lieu  of  my  testimony  at  the  SUbcatmittee  hearing  on  Thursday,  May  5, 
1983. 

I  join  several  of  rt^  colleagues  engaged  in  the  practice  of  law  and  have 
represented  persons  whose  extradition  has  been  sought  fron  the  United 
States  in  the  belief  that  the  American  judiciary  has,  for  the  most  part, 
sufficiently  defined  and  interpreted  the  political  offense  exception  to 
extradition.  Mindful  of  the  fact  that  several  cases  of  international  ex- 
tradition (In  re:  John  McMullen,  In  re:  Ziad  Abu  Eain  and  In  re:  Desmond 
Mackin) ,  which  have  involved  claims  of  non-extradatability  under  the  political 
offense  exception  clauses  of  bi-lateral  treaties  to  which  the  U.S.  is  a 
party,  have  spurred  executive  and  legislative  branch  interest  in  the  re- 
vision of  D.S,  extradition  law,  I  am  prepared  to  cotment  on  those  suggested 
changes  as  contained  in  H.R.  2643,  along  with  other  modifications  contained 
therein. 


On  the  political  offense  exception,  I  fully  si:pport  the  efforts  of 
exanpt  therefrom  any  acts  or  alleged  acts  which  fall  within  the  scope  of 
multi- lateral  conventions  to  which  the  United  States  is  a  party.  Ttiese 
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are  enumerated  in  Sec.  3194  (e)  (2) .  I  believe  this  change  reflects  the  board 
consensus  of  a  significant  portion  of  the international  cannunity  as  to  vAat  is 
not  an  offense  of  a  political  character. 

With  regard  to  acts  or  alleged  acts  vAiich  do  not  fall  within  the  purview  of  any 
of  the  enutierated  multi- lateral  conventions,  I  would  associate  myself  with  the 
language  proposed  by  the  American  Civil  Liberties  Uiion  before  this  Subcotitiittee. 
I  beleive  this  to  be,  under  prevailing  circunstances ,  the  most  reasonable  formula- 
tion and  one  which  does  not  so  seriously  constrict  the  judicial  function  as 
would  the  provisions  contained  imH.R.  2643  as  presently  proposed.  In  short,  once 
C&ngress  moves  beyond  the  acts  v*u.ch  many  countries  with  whan  we  enjoy  good  diplo- 
matic relations  would  uniformly  designate  as  extraditable  offense.  Congress  should 
honor  the  time-honored  function  of  the  judiciary   jurisdiction    ^   y^g  definiticxi  . 
of  political  offenses.  Failure  to  do  so  will  unnecessarily  limit  the  role  of  the 
judiciary  in  extiiadition  matters  and  render  it  a  handmaiden  of  executive  policy. 
To  the  greatest  extent  possible,  our  extradition  law  should  be  ranoved  fron  the 
possible  taint  of  prejudice  against  persons  seeking  freedon  in  many  parts  of  the 
world. 

As  for  the  rights  of  the  person  sought  to  be  extradited  at  and  before  the  extradi- 
tion hearing,  I  would  propose  that  Sec.  3194  (b)  (1)  be  amended  to  include  the 
right  to: 

Discover  information  in  the  possession  of  the  United  States 
bearing  upon  the  isBxies  before  the  Court  pursuant  to  the 
Federal  Rules  of  Criminal  Procedure. 

I  would  also  like  to  record  ray  opposition  to  providing  that  the  United  States  will 
provide  legal  representation  to  the  requesting  State.  To  aapcMer   the  Attorney 
General  to  file  a  ccnplaint  and  appear  before  a  judge  in  any  extradition  proceedings 
is  dDJectionable  on  several  grounds  (a)  it  further  taxes  the  resources  of  the 
Department  of  Justice  and  (b)  it  unfairly  disadvantages  the  respondent  because  of 
the  status  of  the  representative  of  the  demanding  State  and  because  of  the  ability 
of  the  Attorney  General  to  channel  legal  resources  to  h  given  extradition  case. 
For  instance,  in  one  hii^ly  publicized  extradition  case,  the  U.S.  Attorney  for 
the  Northern  District  of  Illinois  himself  headed  a  team  of  lawyers  on  behalf  of 
the  demanding  State. 

I  beleive  that  the  Court  should  be  atipcwered  in  extradition  proceedings  to  deny 
extradition  if  the  Court  finds  that  a  person's  life  or  freedom  would  be  threatened 
in  the  requesting  State  on  account  of  his  or  her  race,  religion,  nationality,  manber- 
ship  in  a  particular  group,  or  political  opinion.  I  would  add  such  a  limitation  to 
Sec.  3194  (a)  (2). 

I  would  respectfully  suggest  a  change  in  the  provisions  regarding  surrender  of  a 
person  to  a  foreign  state  after  hearing.  Sec.  2196  should  be  amended  to  include 
the  following  provision: 

If  a  person  is  found  extraditable  pursuant  to  Section  3194,  that 
person  shall  have  the  right  to  petition  the  Secretary  of  State 
for  an  order  refusing  surrender  to  the  requesting  state,  or 
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cxjnditioning  surrender  of  such  cxanditions  as  will  assure 
ccmplaince  with  this  act  and  international  law  and  other- 
wise serve  the  interest  of  justice.  The  Secretary  may,  at 
his  discretion,  provide  a  hearing  or  decide  the  petition 
on  the  basis  of  written  evidence  and  arguments  alone.  A 
final  decision  adverse  to  the  petitioner  shall  be  in  writing, 
and  shall  include  findings  of  fact  and  conclusions  of  law 
which  are  responsive  to  the  petition.  Findings  of  fact,  if 
set  forth  in  statutory  langugage,  shall  be  aoconpanied  by  a 
concise  and  explicit  statanent  of  the  underlying  facts  support- 
ing each  of  the  respective  findings. 

The  Secretary  of  State  shall  condition  the  surrender  of  a  person 
ordered  extraditable  by  a  court  i^xan  such  ccnditions  as  will 
assure  canpliance  with  international  law,  including  international 
law  relating  to  the  protection  of  hunan  rights,  at  all  stages  of 
the  requesting  State's  legal  proceedings,  including  pre-trial 
detention  and  interrogation,  trial  and  punishtnent. 

3196  (b)  The  surrender  of  a  person  who  has  been  ordered  extra- 
ditable shall  be  conditioned  on  the  requesting  State's  assxarance 
that  the  person  will  not  be  detained,  tried  or  punished  in  the 
territory  of  the  requesting  State  for  an  offense  other  than  that 
for  which  extradition  has  been  granted,  nor  be  extradited  by  that 
State  to  a  third  State. 

I  greatly  appreciate  your  solicitation  of  my  views  on  this  most  important  matter 
and  trust  that  my  consideration  of  the  issues  will  assist  the  Subccrmittee  in 
its  deliberations  and  formulation  of  a  just  extradition  law. 

Very  truly  yours. 


AMJ/rlb: 


30-993  0—84 26 
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May    31,     1983 

Congressman  William  J.  Hughes 
Chairman 

Subcommittee  on  Crime 
Committee  on  the  Judiciary 
House  of  Representatives 
Washington,  D.C.  20515 

RE:   H.R.  2643,  Extradition  Act  of  1983 

Dear  Congressman  Hughes: 

1  am  writing  to  comment  on  some  of  the  proposed  changes 
in  H.R.  2643  which  Virginia  Sloan  was  kind  enough  to  send 
to  me . 

I  agree  with  the  proposed  amendments  to  section  3194 (e) 
(2)  and  (e) (3) .   The  proposed  amendments  will  clearly 
incorporate  into  the  statute  the  present  case  law  definitions 
of  the  political  offense  exception.   In  my  opinion,  the 
factors  set  forth  in  section  3194(e)(2)(G)  and  3194(e)(3) 
(A) -(F)  encompass  all  the  elements  which  could  be  considered 
in  applying  the  political  offense  exception  to  any  set  of 
facts,  outside  of  those  facts  expressly  excluded  by  section 
3194(e)(2).   I  believe  that  most  prosecutors,  defense  attorneys, 
and  judges  would  favor  the  proposed  amendments  because  the 
amendments  incorporate  the  present  case  law  and,  at  t"ne  same 
time," refine  the  political  offense  standards  in  a  workable, 
understandable  fashion. 

I  am  also  gratified  that  section  3192(d) (2) (c)  has  been 
eliminated,  since  that  provision  placed  an  unreasonable  burden 
on  the  defendant  seeking  bail  release.   I  believe  that  the 
substitution  of  section  3192(d)(4)  still  injects  an  irrelevant 
issue  into  the  bail  release  process.   I  would  urge,  at  the 
very  least,  elimination  of  the  mandatory  language  in  that 
section.   The  section  should,  at  most,  include  discretionary 
language  allowing  a  court  to  consider  the  impact  of  a  bail 
order  on  a  foreign  state  relationship.   The  present  section 
creates  the  impression  that  the  foreign  state  relationship 
impact  is  of  paramount  importance  in  bail  release  decisions. 

I  submit  that  the  risk  of  flight  and  danger  to  the  community 
are  and  should  be  the  only  meaningful  considerations  in  bail 
release  decisions. 

I  am  sorry  that  I  could  not  attend  and  testify  at  the 
May  5,  19  8  3  hearing.   I  hope  these  additional  written  comments 
will  be  of  assistance  to  the  Subcommittee. 


Yours  very  truly. 


A- 


'^^JS^A,. 


WILLIAM  M.  GOODMAN 


WMG:me 

cc:  Virginia  Sloan 
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Summary  of  the  Written  Statement  of 
Wi 11 i  am  M.  Goodman 


I  favor  most  of  the  provisions  of  H.R.  2643.   I  strongly 
support  the  retention  of  the  jurisdiction  of  the  courts  to  decide 
the  political  offense  exception.   The  language  defining  the 
political  offense  exception  in  §§3194(e)(2)  and  (e)(3)  is  a 
reasonable  attempt  to  establish  the  scope  of  the  political  offense 
exception  in  a  manner  largely  consistent  with  the  present  case  law. 

The  substantially  modified  Bail  Reform  Act  privisions  of  §3199 
should  definitely  be  incorporated  into  the  reform  of  international 
extradition  procedures.   I  disagree,  howeve"^,  with  inclusion  of 
§3192(d)(2)(c),  and  §3 1 99 ( c ) ( 10  )  ( B  )  ( i i i  )  .   The  provision  is 
excessively  ambigious  and,  in  any  event,  concerns  matters  which  are 
both  largely  unprovable  and  irrelevant  to  a  fair  and  impartial  bail 
release  decision.   The  government's  burden  of  proof  under 
§3199(c)  ( 10)  (B)  should  be  "clear  and  convincing"  evidence,  rather 
than  a  preponderance  of  the  evidence. 

I  disagree  with  §31 94(d ) ( 2 ) ( A)  which  measures  the  statute  of 
limitations  only  by  the  requesting  party's  law  if  the  treaty  does 
not  include  a  statute  of  limitations  defense. 

I  agree  with  the  bilateral  right  to  appeal  ( §3 1 95 ( a) ( 1 ) ) ,  the 
re-filing  limitations  (§31 92 ( a) ( 2 ) ) ,  and  the  venue  change  provision 
(§3192(c)).   I  disagree  with  the  potentially  unlimited  extension 
provisions  for  the  provisional  arrest  warrant  period.  (§3192(e))   I 
find  the  provisions  of  §31 94 ( d  )  ( 1  )  ( C  )  excessively  mechanical  and 
unnecessary  to  achieve  the  apparent  goal  of  determining  trends  in 
the  1  aw. 
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UP  6 


American  Bar  Association 


August   17,    1983 


SECRETARY 
William  H,  Neukom 
1000  Norton  Building 
Seattle.  WA  98104 


WRITEBSJMBECT  I  INF      312^947-40^19 


Honorable  Peter  W.  Rodino,  Jr. 
Chairman,  Committee  on  the  Judiciary 
U.  S.  House  of  Representatives 
Washington,  DC   20515  

RE:  International  Extradition  Practices 


Dear  Mr.  Chairman: 

At  the  meeting  of  the  House  of  Delegates  of  the 
American  Bar  Association  held  August  2-3,  1983,  the 
attached  resolution  was  adopted  upon  recommendation 
of  the  Sections  of  International  Law  and  Practice  and 
Criminal  Justice.   The  action  taken  thus  becomes  the 
official  policy  of  the  Association  in  this  matter. 

This  resolution  is  transmitted  for  your  information 
and  whatever  action  you  may  deem  appropriate.   If 
hearings  are  scheduled  on  the  subject  of  this 
resolution  we  would  appreciate  your  advising 
Robert  D.  Evans,  Director  of  the  American  Bar 
Association  Governmental  Affairs  Group,  1800  M 
Street,  N.W. ,  Washington,  D.C.  20036,  (202/331-2210.) 

Please  do  not  hesitate  to  let  us  know  if  you  need  any 
further  information,  have  any  questions  or  if  we  can 
be  of  any  assistance. 


Sincer 


William  H.    Neukom 


WHN:fel 

Attachment 

4793T/4824T 

cc :  Mark  R.  Joelson,  Esquire 

Chairman,  Section  of  International  Law 

and  Practice 
Richard  H.  Kuh,  Esquire 
Chairman,  Section  of  Criminal  Justice 
Sidney  S.  Sachs,  Esquire 
L.  Stanley  Chauvin,  Esquire 
Robert  D.  Evans,  Esquire 


1155  EAST60TH  ST,  CHICAGO,  ILLINOIS  60637 •TELEPHONE (31 2) 947-4000 
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REPORT  NO.  104A 


BE  IT  RESOLVED,  That  the  American  Bar  Association: 

1.  Recognizes  the  need  for  the  early  enactment  of 
legislation  modernizing  U.S.  international  extradition 
practices  along  the  lines  proposed  in  S.220  "The  Extradition 
Act  of  1983,"  i-ntroduced  in  the  Senate  on  January  27,  1983,  or 
approved  by  the  Committee  on  the  Judiciary  of  the  House  of 
Representatives  in  Report  No.  97-627,  part  I,  June  24,  1982, 
regarding  the  Extradition  Act  of  1982; 

2.  Strongly  recommends  that  the  legislation: 

(a)  preserve  the  jurisdiction  of  federal  courts  to 
make  the  initial  determination  whether  extradition  is  barred  by 
the  political  offense  exception  to  extradition, 

(b)  exclude  all  acts  of  terrorist  violence  from  the 
application  of  the  political  offense  exception,  particularly 
those  denounced  by  multilateral  conventions  to  prevent  and 
punish  acts  of  international  terrorism, 

(c)  preclude  the  application  of  the  political  offense 
exception  from  offenses  which  constitute  ser5.ous  breaches  of 
the  norms  established  under  international  humanitarian  law 
applicable  in  international  and  non-international  armed 
conflicts,  without  subjecting  to  extradition  combatants  for 
warlike  acts  which  do  not  transgress  those  norms, 

(d)  '  provide  that  a  person  sought  for  extradition 
shall  be  entitled  to  bail  under  the  same  conditions  as  though 
he  were  charged  with  an  offense  against  the  United  States 
unless  the  Government  establishes  by  a  preponderence  of  the 
evidence  that:   (1)  such  person  has  fled  the  requesting  nation 
to  avoid  prosecution  or  confinement  on  the  charge  for  which 
extradition  is  sought;  or  (2)  the  failure  to  detain  such  a 
person  will  adversely  affect,  in  a  significant  way,  the 
relations  of  the  United  States  with  the  requesting  nation. 
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WASHINGTON  OFFICE  /  110  MARYLAND  AVENUE  NE.  BOX  50  /  WASHINGTON.  DC    20002 

PHONE  (202)  546-3202 


August  19,  1983 


Dear  Representative: 

As  the  Judiciary  Committee  considers  the  extradition  bill,  H.R.  3370, 

we  urge  you  to  consider  amendments  to  improve  protections  for  the  persons 

accused  of  crimes  by  foreign  governments.  We  urge  that  accused  persons 

be  provided  with  the  same  due  process  to  which  citizens  are  entitled 

in  conformity  with  the  principle  that  we  should  treat  others  as  we  would 

be  treated.   We  regard  this  as  not  only  a  religious  principle,  but  one 

widely  accepted  in  our  society  as  a  standard  of  justice. 

We  are  concerned  that  the  bill,  while  much  improved  by  the  subcommittee, 
still  poses  great  risks  of  abuse  by  foreign  governments  whose  judicial 
processes  are  less  trustworthy.   So  long  as  the  charge  of  conspiracy 
is  shielded  from  inquiry  into  its  political  motivation,  this  charge  may 
be  used  to  persecute  political  opponents  who  have  no  real  connection 
to  the  crime  which  serves  as  the  basis  for  the  charge.   Similarly,  there 
needs  to  be  more  explicit  authorization  for  inquiry  into  a  foreign  govern- 
ment's past  treatment  of  extradited  persons  and  the  possible  political 
motivation  of  criminal  charges.   It  would  be  unthinkable  to  entrust  the 
life  and  liberty  of  an  accused  person  to  a  government  guilty  of  gross 
violations  of  human  rights  following  the  same  standard  we  would  employ 
with  regard  to  a  government  with  more  reliable  judicial  procedures.   Such 
an  inquiry  is  essential  to  our  national  commitment  to  seek  international 
protection  of  human  rights. 

Thank  you  for  your  consideration  of  our  views. 

Respectfully, 


Ralph  Watkins 
Legislative  Associate 

Paul  Kittlaus 

Director,  Washington  Office 

United  Church  of  Christ 

William  Weiler 
Washington  Office 
Episcopal  Church 


Robert  Z.  Alpern 

Washington  Office 

Unitarian  Universalist  Association 

J.  Michael  Myers 
Washington  Representative 
Church  World  Service 
Immigration  and  Refugee  Program 

Rabbi  Irwin  M.  Blank 
Washington  Representative 
Synagogue  Council  of  America 


A  SESYICE   Of  WORLD   MINISTRIES   COMMISSION,    CHURCH   OF  THE   BRETHREN    GENERAL    BOARD,    1451    DUNDEE   AVENUE,    ELGIN,    ILLINOIS  60120 
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NORTHWESTERN  UNIVERSITY 
SCHOOL  OF  LAW 

357  EAST  CHICAGO  AVENUE 
CHICAGO.  ILLINOIS  60611 


August  23,  1983 

Ms.  Virginia  Sloan 

Assistant  Counsel 

Subcommittee  on  Crime 

U.S.  House  of  Representatives 

207  Cannon  House  Office  Building 

VJashington,  D.C.   20515 

Dear  Ms.  Sloan: 

I  am  writing  to  express  my  views  concerning  the  treatment 
of  the  political  offense  exception  found  in  H.R.  3347.   I 
believe  that  this  bill  provides  a  definition  of  the  political 
offense  exception  which  would  strengthen  significantly  the 
American  stance  against  terrorism,  while  maintaining  sufficient 
flexibility  to  provide  asylum  to  legitimate  dissidents. 

By  flatly  excluding  certain  crimes  from  the  exception. 
Section  3194(e)  (2)  makes  it  clear  that  certain  conduct  is 
extraditable  and  punishable,  no  matter  how  "political"  its 
motivation.   In  this  regard.  Subsection  (E)  is  obviously 
framed  so  as  to  exclude  acts  of  terrorism  from  the  political 
offense  exception.   Furthermore,  this  exclusion  is  a  broad  one, 
since  it  is  phrased  in  terms  of  "extreme  indifference  to  the 
risk  ***  to  persons  not  taking  part  in  armed  hostilities."   Thus, 
even  offenses  aimed  at  military  targets  would  not  be  protected 
if  they  involved  extreme  indifference  to  civilian  casualties. 
See,  e.g..  In  re  McMullen,  for  a  case  involving  injury  to  a 
civilian  as  the  result  of  an  assault  on  a  military  installation. 

H.R.  3347  does  not,  however,  exclude  all  acts  of  violence 
from  the  political  offense  exception.   This  is  entirely  consis- 
tent with  American  foreign  policy;  since  our  own  revolutionary 
birth  we  have  recognized  the  right  of  rebellion  against  an 
unjust  regime.   Indeed,  at  this  precise  moment  our  government 
is  providing  support  to  armed  insurgents  in  Nicaragua,  not  to 
mention  our  support  of  Mr.  Habre,  who  came  to  power  as  a  rebel 
in  Chad.   Whatever  one  may  think  of  the  policies  underlying 
these  decisions,  it  is  obvious  that  the  American  tradition  does 
not  per  se  condemn  the  use  of  political  violence. 
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The  task  of  the  political  offense  exception,  therefore, 
is  to  separate  terrorism  from  what  might  be  called 
legitimate  rebellion.   Section  3194(e)(2)(E)  accomplishes 
this  goal. 

With  regard  to  acts  of  political  violence  which  do  not 
amount  to  terrorism.  Section  3194(e) (3)  allows  the  court  of 
extradition  to  consider  the  circumstances  of  the  offense  in 
order  to  determine  the  applicability  of  the  political  offense 
exception.   Thus,  acts  of  violence  against  the  state  are  neither 
ruled  in  nor  ruled  out  of  the  exception.   Rather,  the  court  is 
called  upon  to  apply  a  balancing  test  considering  the  status 
of  the  victim,  the  existence  of  an  uprising,  the  political 
involvement  of  the  offender,  the  seriousness  of  the  offense, 
and  other  relevant  factors. 

This  approach  is  definitely  broader  in  its  dispensation 
of  asylum  than  was  the  blanket  exclusion  of  all  acts  of 
violence  which  was  included  in  prior  drafts  of  the  Extradition 
Reform  Act.   See,  e.g.,  H.R.  2643.   It  is  important  to  note, 
however,  that  H.R.  3347  nonetheless  contains  a  more  restrictive 
definition  of  the  political  offense  exception  than  does  much 
of  the  recent  case  law.   For  example.  Section  3194(e)  (3)  makes 
it  clear  that  mere  contemporaneity  with  a  civil  uprising  will 
not  be  sufficient  in  and  of  itself  to  require  the  application 
of  the  political  offense  exception.   Furthermore,  the  burden 
of  proof  provision  of  Section  3194(d) (2) (C)  makes  it  clear  that 
the  court  of  extradition  will  begin  with  the  presumption  that 
the  political  offense  exception  does  not  apply.   The  defendant 
will  be  required  to  prove  that  the  offense  is  political. 

The  primary  virtue  of  Section  3194(e) (3)  is  its  flexibility, 
It  allows  a  court  to  examine  the  circumstances  of  certain 
offenses  (although  not  those  which  amount  to  terrorism) ,  and 
to  avoid  the  anomaly  of  requiring  the  extradition  of  somebody 
like  Lech  Walesa.   Finally,  by  eliminating  the  troublesome  term 
"extraordinary  circumstances,"  H.R.  3347  eliminates  the  need  to 
define  those  words  through  future  litigation  and  harmonizes  the 
definitional  section  with  the  requirement  of  proof  by  a 
preponderance  of  the  evidence. 

Thank  you  for  the  opportunity  to  state  my  opinions.   Please 
let  me  know  if  you  have  any  questions. 


Yp*y  ^iily  ^^etj^s , 


V 


Steven  Lubet 
Professor  of  Law 


SL:ml 
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As  to  the  role  of  the  courts  in  assessing 
whether  a  request  for  extradition  is  a  pretext,  the  Sub- 
committee retained  current  law  permitting  such  an 
inquiry  under  appropriate  circumstances.   While  this 
outcome  addresses  many  of  the  concerns  set  forth  in  our 
testimony,  it  would  be  desirable  to  avoid  any  ambiguity 
and  make  express  the  authority  of  the  courts  to  make  the 
inquiry  in  question. 

If  you  have  any  questions  concerning  these 
matters,  then  please  do  not  hesitate  to  contact  me. 
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INTRODUCTION 

Chairman  Hughes,  thank  you  for  inviting  me  to 
appear  at  today's  hearing.   My  name  is  Arthur  Helton.   I  am 
the  director  of  the  Political  Asylum  Project  of  the  New  York 
based  Lawyers  Committee  for  International  Human  Rights. 

Since  1978,  the  Lawyers  Committee  has  been  a  public 
interest  law  center  working  in  the  areas  of  international 
human  rights,  refugee  and  asylum  law.   The  Political  Asylum 
Project  of  the  Committee  was  created  in  late  1980  to  provide 
representation  to  individual  asylum  applicants  in  the  United 
States.   The  Project  utilizes  volunteer  lawyers  whom  it 
trains  and  supervises.   Since  1978,  the  Lawyers  Committee  has 
represented  more  than  250  asylum  applicants  from  over  30 
countries.   Based  on  this  experience,  the  Committee  has 
testified  in  Congress  and  prepared  papers  on  various  asylum 
and  refugee  policy  matters. 

Our  testimony  today  concerns  H.R.  2643,  a  bill  to 
amend  Title  18  of  the  United  States  Code  with  respect  to 
extradition.   In  particular,  I  wish  to  comment  upon  the  pro- 
posed provisions  concerning  the  "political  offense"  exception 
to  extradition,  including  the  standards  by  which  to  determine 
whether  an  offense  is  political  in  character.   I  also  wish  to 
comment  upon  the  need  to  maintain  the  power  of  the  courts  to 
inquire  into  whether  a  request  for  extradition  is  a  mere 
pretext  for  persecution  on  account  of  race,  religion. 
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nationality,  membership  in  a  particular  social  group  and 
political  opinion.   In  our  view,  the  political  offense 
analysis  should  be  the  same  as  that  utilized  in  the  refugee 
area,  and  federal  court  jurisdiction  should  be  retained  in 
order  to  square  the  extradition  procedure  with  United  States 
law  and  treaty  obligations  regarding  the  treatment  of  persons 
who  apply  for  political  asylum  in  the  United  States. 

THE  PROPOSED  POLITICAL  OFFENSE  EXCEPTION 

The  bill  codifies  prior  law  in  that  a  person  whose 

extradition  is  sought  is  permitted  to  raise  as  a  defense  the 

1/ 
fact  that  the  offense  in  question  was  a  "political  offense." 

Prior  law  is  modified  in  the  bill  in  that  certain  offenses, 

such  as  airplane  hijacking,  are  excepted  absolutely  from  the 

2/ 
term  "political  offense."  Others,  including  certain  crimes  of 

violence,  are  excepted,  absent  the  existence  of  "extraordin- 
ary  circumstances."   No  standards  are  set  forth  in  the  bill 
to  define  what  circumstances  should  be  deemed  "extraordi- 
nary."  This  concept  was  introduced  in  a  predecessor  bill 

in  the  97th  Congress  to  add  an  element  of  flexibility  to 

1/ 
the  "political  offense"  analysis.   In  fact,  however,  it 

simply  engrafts  onto  the  analysis  a  limited  inquiry  into  the 

circumstances  surrounding  the  commission  of  some  offenses. 

The  traditional,  formalistic  notion  of  what  is  a  "political 

offense"  is  otherwise  retained. 
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THE  TRADITIONAL  POLITICAL  OFFENSE  EXCEPTION 

The  standard  employed  by  the  courts  in  the  United 

States  to  determine  whether  extradition  should  be  refused  on 

the  grounds  that  the  offense  in  question  is  a  political  one 

is  derived  from  a  leading  nineteenth  century  British  case, 

5/ 
In  re  Castioni,  which  provide  that  such  offenses  must  be 

"incidental  to  and  [have]  formed  a  part  of  political 

disturbances."   Relatively  few  American  courts  have  addressed 

the  issues  recently.  Two  recent  American  cases,  Matter  of 

6/  7/ 

Mackin,  in  which  extradition  was  denied,  and  Eain  v.  Wilkes, 

in  which  it  was  permitted,  serve  to  illustrate  the  prevailing 

standard. 

In  Mackin,  the  court  reviewed  the  case  law  and 

distilled  the  following  factors  to  determine  whether  the 

offense  in  question  was  political: 

(1)  whether  there  was  a  war,  rebellion, 
revolution  or  political  uprising 

at  the  time  and  site  of  the  commission 
of  the  offense; 

(2)  whether  Mackin  was  a  member  of  the  uprising 
group;  and 

(3)  whether  the  offense  was  "incidental  to"  and 
"in  furtherance  of"  the  political  uprising. £/ 

Mackin  involved  a  request  by  the  United  Kingdom 

for  the  extradition  of  a  member  of  the  Provisional  Irish 

Republican  Army  (PIRA)  for  the  attempted  murder  of  a  British 

undercover  soldier.   As  to  the  existence  of  a  political 
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uprising,  the  court  concluded  that  "...there  was  a  political 
conflict  in  Andersontown,  Belfast,  Northern  Ireland  in  March 
of  1978  which  was  part  of  an  ongoing  political  uprising, 
fluctuating  in  intensity,  but  nevertheless  of  sufficient 
severity  to  satisfy  the  first  prong  of  the  political  offense 
exception."   The  court's  determination  relied  on: 

(1)  the  high  level  of  violence  in  the  area  at  that 
t  ime ; 

(2)  the  presence  of  13,000  British  troops,  420  of 
whom  were  stationed  in  Andersontown  to 
contain  the  violence; 

(3)  the  existence  of  three  British  army  forts  in 
the  immediate  locale; 

(4)  the  establishment  of  special  non-jury  courts 
by  emergency  legislation  to  deal  with  the  rise 
in  terrorism; 

(5)  the  derogations  filed  by  the  United  Kingdom 
from  the  European  Convention  on  Human  Rights 
to  allow  it  to  forego  its  obligations 
thereunder  by  virtue  of  the  existence  of  a 
"public  emergency  threatening  the  life  of  a 
nation;"  and 

(6)  the  campaign  of  violence  maintained  by  the 
PIRA  aimed  at  British  army  and  Loyalist 
forces,  against  British  Dominion  of  Northern 
Ireland,  and  in  support  of  a  unified, 
independent  Irish  nation. 10/ 

As  to  Mackin's  membership  in  the  uprising  group, 

the  court  found  that  the  requisite  connection  to  the  group 

had  been  established.   The  alleged  acts  were  in  conformity 

with  a  member's  general  functions  in  the  PIRA,  and  Mackin 

"bore  no  personal  ill-will  or  malice  toward  the 

11/ 
victim-soldier. " 
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As  to  the  question  of  whether  the  act  was  "inci- 
dental to"  and  "in  furtherance  of"  a  political  disturbance, 
the  court  found  that  while  the  acts  had  not  been  "pre-planned 
and  directed  by  the  PIRA"  the  requesite  "substantial  tie" 
between  the  alleged  offense  and  the  political  activity  and 

and  goals  of  the  group  had  been  shown  in  the  "necessity  of 

12/ 
the  situation." 

11/ 
The  second  case,  Eain  v.  Wilkes  involved  a 

Jordanian  national  and  a  member  of  the  Fatah  faction  of  the 

Palestine  Liberation  Organization  (PLO)  whose  extradition  to 

Israel  was  requested  on  charges  of  murder  and  aggravated 

harm.   Eain  was  alleged  to  have  planted  a  bomb  in  the  market 

area  of  Tiberias  during  a  Jewish  religious  festival  and  youth 

rally.   The  blast  had  killed  two  boys  and  maimed  and/or 

injured  36  other  persons. 

As  to  the  political  disturbance  requirement,  the 

court  noted  that  it  must  constitute  a  "war,  revolution  or 

rebellion."   The  court  distinguished  the  nature  of  the 

conflict  in  Israel  from  other  disturbances  where  the 

political  offense  exception  had  been  sustained,  explaining 

that  those  "cases  involved  ongoing,  organized  battles  between 

contending  armies,  a  situation  which,  given  the  express 

14/ 
nature  of  the  PLO,  may  be  distinguished." 

As  to  the  question  of  whether  or  not  the  act  was 

"incidental  to"  and  "in  furtherance  of"  a  political  uprising. 
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the  court  held  that  there  had  been  a  failure  to  prove  a 
direct  link  between  the  bombing  and  the  political  goals  of 
the  PLO.   The  individual's  motives  in  committing  the  offense, 

furthermore,  was  held  to  have  no  bearing  on  the  political 

11/ 
character  of  the  act. 

The  applicability  of  the  political  offense 

exception  to  terrorist  attacks  was  limited  in  Eain  as  well. 

The  court  relied  on  another  nineteenth  century  British  case 

which  excluded  from  acts  classified  as  "political  offenses" 

those  which  are  "directed  primarily  against  the  separate  body 

of  citizens."  The  case  involved  a  bombing  of  an  army  barracks 

and  a  Parisian  cafe  by  an  anarchist.   The  political  exception 

was  held  not  to  apply  on  the  ground  that  "the  party  of 

16/ 
anarchy  is  the  enemy  of  all  government."   The  court  in  Eain 

identified  the  following  factors  as  relevant  to  the 

determination: 

(1)  the  civilian  status  of  the. victims  and  the 
randomness  of  their  selection;  and 

(2)  the  objectives  supposed  common  to  both 
terrorist  and  anarchist  activity,  namely  "the 
destruction  of  a  political  system  by 
undermining  the  social  foundation  of  the 
government. "17/ 

The  court  drew  the  distinction  between  terrorist 

activity  and  activity  eligible  to  the  classified  as  political 

offenses  as  the  difference  between  "acts  that  disrupt  the 

political  structure  of  the  state,"  and  those  that  disrupt 
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"the  social  structure  that  established  the  government." 

Terrorist  activity,  unlike  political  activity  conforming  to 

the  test,  "seeks  to  promote  social  chaos,"  in  contrast  to 

activity  occurring  in  the  context  of  "[a]n  ongoing,  defined 

18/ 
clash  of  military  forces." 

The  court  applied  these  principles  and  found  that 

the  bombing  failed  to  qualify  as  a  political  offense  only 

because  of  its  specific  character  as  an  "isolated  act  of 

violence."   The  PLO,  the  court  found,  "directs  its 

destructive  forces  at  a  defined  civilian  populace"  to  further 

its  aim  of  "(destroying]  the  Israeli  political  structure  as 

an  incident  of  the  expulsion  of  a  certain  population  from  the 

19/ 
country."   There  was  no  proof  that  the  bombing  was  linked  to 

PLO  political  and  strategic  objectives,  particularly  in  view 

of  the  "terrorist"  character  of  those  objectives. 

THE  RULE  OF  JUDICIAL  NON-INQUIRY 

H.R.  2643  also  prohibits  the  courts  from  inquiring 

into  the  background  of  an  extradition  request.   That 

20/ 
prerogative  is  left  with  the  Secretary  of  State.   This  is  at 

variance  with  current  law. 

Under  current  law,  the  courts,  while  ordinarily 

declining  to  withhold  extradition,  reserve  the  right  to 

inquire  into  the  background  of  an  extradition  request.   The 

21/ 
leading  case  is  Gallina  v.  Fraser,  in  which  the  court 
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rejected  the  claim  of  the  individual  in  question  that  upon 
return  to  Italy  he  would  be  imprisoned  without  a  new  trial 
and  an  opportunity  to  face  his  accusers  or  to  conduct  any 
defense.   The  court  explained  that  proceedings  in  foreign 
courts  did  not  have  to  conform  to  American  concepts  of  due 
process,  and  that  the  court  was  without  authority  "to  inquire 
into  procedures  which  wait  the  accused  upon  extradition." 

The  ruling  in  Gall ina  has  been  followed  in  a  number  of 

22/ 
cases. 

Nevertheless,  the  principle  of  judicial 

self-restraint  expressed  in  Gallina  is  not  absolute.   Indeed, 

the  Gallina  court  itself  noted  that  "[w]e  could  imagine 

situations  where  the  relator,  upon  extradition,  would  be 

subject  to  procedures  or  punishment  so  antipathetic  to  a 

federal  court's  sense  of  decency  as  to  require  re-examination 

of  [the]  principle  [of  non-inquiry] .   This  is  not  such  a 

23/ 
case. " 

24/ 
In  another  case.  Matter  of  Sindona,  where  the 

accused  also  alleged  that  he  would  be  denied  a  fair  trial  if 

extradicted  to  Italy,  the  court  did,  in  fact,  discuss  the 

nature  of  Italy's  judicial  procedures.   In  rejecting  the 

individual's  claim,  the  court  emphasized  that  Sindona  has 

"not  even  made  a  threshhold  showing  that  he 
would  be  subject  to  procedures  in  Italy  that 
he  would  be  so  violative  of  human  rights  as  to 
prevent  extradition.   There  is  no  indication 
that  the  materials  submitted  by  Sindona  that 
the  Republic  of  Italy  subjects  accused  persons 
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to  anything  approaching  summary  proceedings  or 
kangaroo  courts  which  occur  in  nations  which 
disregard  human  rights.   Italy  has  a  criminal 
justice  system  which  comports  with  standards 
of  the  civilized  world. "25/ 

The  Italian  government,  the  court  noted,  is  "evidencing  its 

intention  and  ability  to  keep  the  criminal  justice  system 

26/ 
functioning  in  a  proper  manner." 

In  other  cases,  courts  implicitly  have  made 

judgments  about  the  quality  of  the  judicial  safeguards  in  the 

27/ 
requesting  country.   For  instance,  in  Magasino  v.  Locke,  the 

court  rejected  the  claim  that  evidence  against  the  defendant 

had  been  obtained  pursuant  to  an  illegal  wiretap,  explaining 

that  "we  hold  the  Canadian  courts  in  the  highest  respect  and 

entertain  no  doubt  that,  if  appellant  is  tried  in  Canada,  the 

Canadian  courts  will  afford  appropriate  protection  to 

28/ 
appellant  under  pertinent  Canadian  law." 

A  concern  with  the  fairness  of  the  foreign  judicial 

system  may  also  have  formed  the  basis  of  the  court's  denial 

of  an  extradition  request  by  Greece  in  another  case,  In  re 

29/ 
Mylonas.   There,  the  court  ruled  that  a  delay  of  three  years 

between  the  initial  proceeding  against  Mylonas  and  the  Greek 

government's  request  violated  the  terms  of  the  relevant 

extradition  treaty.   While  grounding  is  holding  on  the 

three-year  lapse,  the  court  also  noted  that  the  original 

hearing  in  Greece  had  been  held  ^H  absentia,  without  the 

defendant's  knowledge,  without  giving  him  legal 
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representation,  and  with  no  opportunity  to  cross-examine 
adverse  witnesses  or  to  present  favorable  evidence. 

OUR  CONCERNS 

The  other  side  of  the  political  offense  exception 
to  extradition  is  the  decision  whether  to  grant  political 
asylum  in  the  United  States  to  an  alien  who  has  been 
convicted  of  a  crime.   The  nature  of  the  inquiry  and  the 
standards  employed  in  the  extradition  area  should  be  the 
same  as  those  in  the  asylum  area.   Otherwise,  a  refugee  may 
be  extradited  to  face  persecution.  It  is  instructive,  then, 
to  refer  to  the  procedures  and  standards  by  which  it  is 
determined  whether  a  crime  is  political  in  nature  and, 
therefore,  does  not  preclude  a  grant  of  asylum. 

An  alien  merits  political  asylum  in  the  United 

States  if  he  has  been  persecuted  or  has  a  well-founded  fear 

of  persecution  upon  return  to  his  country  of  national  origin 

on  account  of  race,  religion,  nationality,  membership  in  a 

30/ 
particular  social  group,  or  political  opinion.   An 

application  for  asylum,  however,  can  be  denied  if  there 

are  "serious  reasons  for  considering  that  the  alien  has 

committed  a  serious  non-political  crime  outside  the  United 

31/ 
States. ..." 
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The  statute  and  regulations  do  not  define  what 

constitutes  a  serious,  non-political  crime.   In  a  leading 

administrative  case,  the  Board  of  Immigration  Appeals  looked 

to  the  United  Nations'  High  Commissioner's  Handbook  on 

Procedures  and  Criteria  for  Determining  Refugee  Status 

under  the  1951  Convention  and  the  1967  Protocol  Relating 

to  the  Status  of  Refugees  (Geneva  1979)  ("Handbook")  in 

22/ 
order  to  decide  the  issue. 

The  Handbook  provides  specific  guidance  in 

determining  what  constitutes  a  political  offense.   It  teaches 

that  the  inquiry  should  focus  upon  the  nature  and  purpose  of 

the  offense  in  question,  including  motive;  and  the 

relationship  between  the  offense  and  its  alleged  political 

purpose  and  objective,  including  whether  the  offense  is 

grossly  out  of  proportion  to  the  alleged  objective. 

It  states  in  pertinent  part: 

In  determining  whether  an  offence  is 
"non-political"  or  is,  on  the  contrary,  a 
"political"  crime,  regard  should  be  given  in 
the  first  place  to  its  nature  and  purpose, 
i.e.,  whether  it  has  been  committed  out  of 
genuine  political  motives  and  not  merely  for 
personal  reasons  or  gain.   There  should  also 
be  a  close  and  direct  causal  link  between  the 
crime  committed  and  its  alleged  political 
purpose  and  object.   The  political  element  of 
the  offence  should  also  outweigh  its 
common-law  character.   This  would  not  be  the 
case  if  the  acts  committed  are  grossly  out  of 
proportion  to  the  alleged  objective.   The 
political  nature  of  the  offence  is  also  more 
difficult  to  accept  if  it  involves  acts  of  an 
atrocious  nature  (H  152). 
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What  constitutes  a  "serious"  non-political 
crime  for  the  purposes  of  this  exclusion 
clause  is  difficult  to  define,  especially 
since  the  term  "crime"  has  different 
connotations  in  different  legal  systems.   In 
some  countries  the  word  "crime"  denotes  only 
offences  of  a  serious  character.   In  other 
countries  it  may  comprise  anything  from  petty 
larceny  to  murder.   In  the  present  context, 
however,  a  "serious"  crime  must  be  a  capital 
crime  or  a  very  grave  punishable  act.   Minor 
offences  punishable  by  moderate  sentences  are 
not  grounds  for  exclusion  under  Article  1  F 
(b)  even  if  technically  referred  to  as  "crimes" 
in  the  penal  law  of  the  country  concerned  (K  155) 


In  applying  this  exclusion  clause,  it  is  also 
necessary  to  strike  a  balance  between  the 
nature  of  the  offence  presumed  to  have  been  Jt 
committed  by  the  applicant  and  the  degree  off 
persecution  feared.   If  a  person  has        ' 
well-founded  fear  of  very  severe  persecution, 
e.g.,  persecution  endangering  his  life  or 
freedom,  a  crime  must  be  very  grave  in  order 
to  exclude  him.   If  the  persecution  feared  is 
less  serious,  it  will  be  necessary  to  have 
regard  to  the  nature  of  the  crime  or  crimes 
presumed  to  have  been  committed  in  order  to 
establish  whether  the  applicant  is  not  in 
reality  a  fugitive  from  justice  or  whether  his 
criminal  character  does  not  outweigh  his 
character  as  a  bona  fide  refugee  (1  156) .33/ 

In  terms  of  the  nature  of  review  in  the  asylum 
context,  there  is  initial  administrative  review  of  an  alien's 

asylum  claim,  including  whether  the  alien  has  committed  a 

11/ 
serious,  non-political  offense.   In  deportation  proceedings, 

an  adverse  determination  by  the  agency  can  be  reviewed  by  a 

petition  for  review  to  the  appropriate  Circuit  Court  of 
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Appeals,  with  further  review  available  in  the  United  States 

11/ 
Supreme  Court.  In  exclusion  proceedings,  an  adverse  agency 

decision  can  be  reviewed  via  habeas  corpus  in  the  appropriate 

District  Court,  with  further  review  available  in  the  Circuit 

36/ 
Court  and  Supreme  Court.   The  courts,  moreover,  have  not 

37/ 
hesitated  to  review  asylum  cases.   In  sum,  judicial  review  is 

available  in  the  consideration  of  an  asylum  claim,  including 

the  resolution  of  the  question  of  whether  an  offense  is 

"political"  in  character. 

Two  cases.  Matter  of  McMullen  in  which  extradition 
38/  39/ 

was  denied,  and  Matter  of  Sindona  in  which  it  was  permitted, 

provide  useful  illustrations  of  the  relationship  between 

international  extradition  and  the  refugee/asylum  areas. 

They  also  demonstrate  the  competence  of  the  courts  to  decide 

the  persecution  issue. 

McMullen  involved  a  request  for  extradition  to  the 

United  Kingdom  in  connection  with  the  1972  bombing  of  a 

British  army  barracks  in  North  Yorkshire.   McMullen  had 

deserted  the  British  army  in  1972,  when  he  became  involved 

with  the  Provisional  Irish  Republican  Army  (PIRA).   In  1974 

an  Irish  court  had  convicted  him  of  PIRA  membership  and  of 

carrying  firearms  and  had  sentenced  him  to  three  years  in 

prison.   Upon  his  release,  the  PIRA  sought  to  recruit  him  for 

further  service  and  threatened  reprisals  when  he  declined. 

McMullen  escaped  to  the  United  States,  where  he  was  arrested 
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for  carrying  a  false  passport.   Scotland  Yard  detectives  were 

permitted  to  question  him  about  his  participation  in  past 

PIRA  activities,  whereupon  the  United  Kingdom  demanded  his 

extradition.   A  federal  magistrate,  however,  found  that  the 

act  alleged  met  the  traditional  criteria  for  the  political 

offense  exception  and  denied  the  request. 

Subsequently,  the  Immigration  and  Naturalization 

Service  attempted  to  deport  McMullen  to  Northern  Ireland. 

McMullen  invoked  the  withholding  of  deportation  provisions  of 

40/ 
the  Immigration  and  Nationality  Act,  which  forbids  the 

deportation  of  persons  likely  to  suffer  political 

persecution.   He  claimed  that  the  Irish  authorities  could  not 

prevent  the  PIRA  from  persecuting  him.   The  court  disallowed 

his  deportation  on  that  basis. 

The  second  case.  Matter  of  Sindona,  involved  a 

charge  of  the  Italian  crime  of  "fraudulent  bankruptcy." 

Sindona  argued  that  he  was  exempt  from  extradition  under  the 

Protocol  Relating  to  the  Status  of  Refugees  which  precludes 

the  expulsion  or  return  of  a  refugee  whose  life  or  freedom 

would  be  threatened,  inter  alia,  on  account  of  his  political 

opinion.   His  theory  was  that  the  Protocol  "creates  a 

broader  exception  to  the  extradition  power  than  does  the 

language  of  the  Italo-American  treaty  as  to  an  offense  of  a 

41/ 
political  character."   The  court  drew  attention  to  the 


417 


limiting  language  of  Article  IF,  which  denies  applicability 

of  the  provisions  of  the  Convention  "...to  any  person  with 

respect  to  whom  there  are  serious  reasons  for  considering 

that...(b)  he  has  committed  a  serious  non-political  crime 

outside  the  country  of  refuge  prior  to  his  admission  to  that 

42/ 
country  as  a  refugee..."  The  court's  rejection  of  the 

political  offense  claim,  however,  was  held  to  effectively 
rule  out  appeal  to  the  Protocol. 

To  the  extent  that  the  courts  do  not  review  the 
political  offense  determination,  then,  to  that  extent,  asylum 
applicants  risk  a  peculiar  anomaly.  In  particular,  an  asylum 
seeker  may  be  granted  asylum  because  of  the  political  charac- 
ter of  the  offense  in  question,  but  extradited  to  face  perse- 
cution if  the  Secretary  of  State  disagrees  about  the  charac- 
ter of  the  offense  for  whatever  reason.   The  Department  of 

43/ 
State  plays  only  an  advisory  role  in  asylum  adjudications. 

To  give  the  Secretary  of  State  an  exclusive  role  in  the 
extradition  context  would  introduce  the  risk  that  the 
decision  would  be  made  as  a  matter  of  political  convenience 
rather  than  based  upon  neutral  principles.   Review  by  the 
independent  judiciary  should  be  maintained  in  the  extradition 
context. 
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CONCLUSION 


There  are  many  countries  throughout  the  world  that 
are  unable,  or  unwilling,  to  provide  the  protections 
guaranteed  by  our  judicial  system.   In  many  countries  where  a 
pattern  of  human  rights  violations  are  occurring,  it  is  often 
the  case  that  political  opponents  of  the  government  are 
charged  with  criminal  law  violations.   These  charges  are  the 
pretext  for  arbitrary  detention,  in  some  cases  without  a 
proper  trial  or  due  process  of  the  law.   In  these  situations 
it  would  be  highly  inappropriate  for  the  United  States  to 
grant  an  extradition  request  involving  a  political  opponent 
of  the  requesting  government. 

A  decision  by  the  State  Department  to  grant 
extradition  without  adequate  judicial  review  would  raise  a 
distinct  possibility  that  innocent  people  would  be  extradited 
and  returned  to  face  persecution  in  their  home  country. 
Moreover,  governments  that  wish  to  take  reprisals  against 
their  political  opponents  living  in  exile  would  simply  charge 
them  with  violation  of  the  criminal  law  as  a  means  of 
securing  their  extradition.   The  most  appropriate  way  to 
protect  against  these  abuses  would  be  to  maintain  the  role  of 
an  independent  judiciary  in  the  extradition  process. 
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FOOTNOTES 


1.  The  court  shall  not  order  a  person  extraditable  after  a 
hearing  under  this  section  if  the  court  finds... the 
person  has  established  by  the  preponderance  of  the 
evidence  that  any  offense  for  which  such  person  may  be 
subject  to  prosecution  or  punishment  if  extradited  is  a 
political  offense.   Section  3194(d)(2)(C). 

2.  For  the  purposes  of  this  section,  a  political  offense 
does  not  include  -- 

(A)  an  offense  within  the  scope  of  the  Convention  for 
the  Suppression  of  Unlawful  Seizure  of  Aircraft  (signed 
at  The  Hague  on  December  16,  1970); 

(B)  an  offense  within  the  scope  of  the  Convention  for 
the  Suppression  of  Unlawful  Acts  Against  the  Safety  of 
Civil  Aviation  (signed  at  Montreal  on  September  23, 
1971); 

(C)  a  serious  offense  involving  an  attack  against  the 
life,  physical  integrity,  or  liberty  of  internationally 
protected  persons  (as  defined  in  section  1115  of  this 
title),  including  diplomatic  agents; 

(D)  an  offense  with  respect  to  which  a  multilateral 
treaty  obligates  the  United  States  to  either  extradite  or 
prosecute  a  person  accused  of  the  offense; 

(E)  an  offense  that  consists  of  the  manufacture, 
importation,  distribution,  or  sale  of  narcotics  or 
dangerous  drugs;  or 

(F)  an  attempt  or  conspiracy  to  commit  an  offense 
described  in  subparagraphs  (A)  through  (E)  of  this 
paragraph,  or  participation  as  an  accomplice  of  a  person 
who  commits,  attempts,  or  conspires  to  commit  such  an 
offense.   Section  3194(e)(2). 

3.  For  the  purposes  of  this  section,  a  political  offense, 
except  in  extraordinary  circumstances,  does  not 
include — 

(A)  an  offense  that  consists  of  homicide,  assault  with 
intent  to  commit  serious  bodily  injury,  kidnaping,  the 
taking  of  a  hostage,  or  a  serious  unlawful  detention; 

(B)  an  offense  involving  the  use  of  a  firearm  (as  such 
term  is  defined  in  section  921  of  this  title)  if  such  use 
endangers  a  person  other  than  the  offender; 

(C)  rape;  or 

(D)  an  attempt  or  conspiracy  to  commit  an  offense 
described  in  subparagraph  (A),  (B),  or  (C)  of  this 
paragraph,  or  participation  as  an  accomplice  of  a  person 
who  commits,  attempts,  or  conspires  to  commit  such  an 
offense.   Section  3194(e)(3). 
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